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ACC - Accident Compensation Corporation

AHB - Animal Health Board

ALGIM - Association of Local Government Information
Management

AMA - Aquaculture Management Area

BOI - Bay of Islands

BOPRC - Bay of Plenty Regional Council

CAPEX - Capital Expenditure (budget to purchase assets)
CBEC - Community, Business and Environment Centre
CDEM - Civil Defence Emergency Management

CEG - Co-ordinating Executive Group — Northland Civil
Defence management team

CEO - Chief Executive Officer

CIMS - Co-ordinated Incident Management System
(emergency management structure)

CMA - Coastal Marine Area

CPCA - Community Pest Control Areas

CRI - Crown Research Institute

DHB - District Health Board

DOC - Department of Conservation

DOL - Department of Labour

DPMC - Department of Prime Minister and Cabinet
ECA - Environmental Curriculum Award

ECAN - Environment Canterbury

EE - Environmental Education

EECA - Energy Efficiency Conservation Authority

EEZ - Exclusive Economic Zone

EF - Environment Fund

EMA - Employers and Manufacturers Association

EMC - Environmental Management Committee

EOC - Emergency Operations Centre

EPA - Environmental Protection Authority

FDE - Farm Dairy Effluent

FNDC - Far North District Council

FNHL - Far North Holdings Limited

FPP - First Past the Post — voting system for NRC elections
GE - Genetic Engineering

GIS - Geographic Information System

GMO - Genetically Modified Organism

HASNO - Hazardous Substances & New Organisms Act
HBRC - Hawke's Bay Regional Council

HEMP - Hapd Environmental Management Plan
Horizons - Brand name of Manawatu-Wanganui Regional
Council

HR - Human Resources

IEMP - Iwi Environmental Management Plan

IPPC - Invited Private Plan Change: a process to allow
Aquaculture Management Areas to be established

IRIS - Integrated Regional Information System: new
computer system being developed collaboratively with other
Regional Councils

KDC - Kaipara District Council

KPI - Key Performance Indicator

LATE - Local Authority Trading Enterprise

LGA - Local Government Act 2002

LGNZ - Local Government New Zealand

LGOIMA - Local Government Official Information and
Meetings Act 1987

LGOL - Local Government Online

LTP - Long Term Plan

LTFS - Long Term Financial Strategy

MCDEM - Ministry of Civil Defence & Emergency Mgmnt
MFE - Ministry for the Environment

MHWS - Mean High Water Springs

MNZ - Maritime New Zealand

MOH - Ministry of Health

MOT - Ministry of Transport

MPI — Ministry of Primary Industires

MSD - Ministry of Social Development

NCMC - National Crisis Management Centre

NES — National Environmental Standards

NDHB - Northland District Health Board

NZRC - New Zealand Refining Company (Marsden Point)
NGO - Non-Governmental Organisation

NIF - Northland Intersectoral Forum

NIWA - National Institute of Water and Atmosphere
NORTEG - Northland Technical Advisory Group

NPC - Northland Port Corporation

NZCPS - New Zealand Coastal Policy Statement
NZTA - New Zealand Transport Agency

NZQA - New Zealand Qualifications Authority

NZWWA - New Zealand Water and Wastes Association
OFI - Opportunity for Improvement

ORC - Otago Regional Council

OSH - Occupational Safety & Health (now Ministry of
Business, Innovation and Employment)

PDF - Portable Document Format

PPE - Personal Protective Equipment

RAP - Response Action Plan

RAQP - Regional Air Quality Plan

RCP - Regional Coastal Plan

RFI - Request for Information

RFP - Request for Proposal

RTC - Regional Transport Committee

RLTS - Regional Land Transport Strategy

RMA - Resource Management Act 1991

RMG - Resource Managers Group (Regional Councils)
RMZ - Riparian Management Zone

ROI - Return on Investment

RPMS - Regional Pest Management Strategy

RPS - Regional Policy Statement

RSG - Regional Sector Group

RTO - Regional Tourism Organisation

RWASP - Regional Water and Soil Plan

SCAR - SmartStream Council Activity Reporting
SITREP - Situation Report

SMF - Sustainable Management Fund

SOE - State of Environment (or) State Owned Enterprise
SOLGM -Society of Local Government Managers
SPARC - Sport & Recreation New Zealand

SRC - Southland Regional Council (Environment Southland)
STV - Single Transferable Vote

SWAG - Surface Water Allocation Group

SWPA - Sustainable Water Programme of Action

TA - Territorial Authority: City & District Councils

TAC -Technical Advisory Group

Tier 1 - Site level plan or response for an oil spill

Tier 2 - Regional level plan or response to an oil spill
Tier 3 - National level plan or response to an oil spill
TLA - Territorial Local Authority — City & District Councils
TMP - Treasury Management Plan

TOR - Terms of Reference

TPK - Te Puni Kokiri (Ministry of Maori Development)
TRAION - Te Rinanga a Ilwi o Ngapuhi

TRC - Taranaki Regional Council

TROTR -Te Runanga o Te Rarawa

TUANZ - Telecommunications Users Association of NZ
WCRC - West Coast Regional Council

WDC - Whangarei District Council

WHHIF - Whangarei Harbour Health Improvement Fund
WRC - Waikato Reginal Council

WWTP - Wastewater Treatment Plant
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Declaration by Councillors
A579893

Inaugural Council Meeting, 30 October 2013
Malcolm Nicolson, Chief Executive Officer

14 October 2013

The purpose of this report is to facilitate the formal declarations to
be made by elected members at the inaugural meeting.

Report Type:

Purpose:

Significance:

[Vl Normal operations - [] \Information [ ] ‘Decision

[] iInfrastructure [ ] Public service [] ‘Regulatory function
M Legislative function - [] ‘Annual\Long Term Plan - [] Other

] High ] Moderate M Low

Report:

Each elected member will be invited to make and sign a declaration to enable them to
carry out their duties as councillors, as required by law.

Section 14 of Schedule 7 to the Local Government Act 2002 provides as follows:

"14. Declaration by member -
1. A person may not act as a member of a local authority until —

a.

b.

that person has, at a meeting of the local authority following the
election of that person, made an oral declaration in the form set out
in subclause (3); and

a written version of the declaration has been attested as provided
under subclause (2).

2. The written declaration must be signed by the member and witnessed by -

a.

b
C.
d.
e

the chairperson; or

the mayor; or

a member of the local authority; or

the chief executive of the local authority; or

in the absence of the chief executive, some other officer appointed
by the chief executive.

3.  The form of the declaration must consist of the following elements:

Declaration by mayor or chairperson or member

"l, AB, declare that | will faithfully and impartially, and according to the best
of my skill and judgment, execute and perform, in the best interests of the
Northland region, the powers, authorities, and duties vested in, or imposed
upon, me as [Chairperson or member] of the Northland Regional Council
by virtue of the Local Government Act 2002, the Local Government Official
Information and Meetings Act 1987, or any other Act.”

Dated at Whangarei this 30th day of October 2013.

Signature:

Signed in the presence of:

CD, [mayor or chairperson or member or chief executive of local
authority]".
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Preparations are hence in place for these declarations to be made at the inaugural
meeting. | will ask each councillor-elect (in alphabetical order by surname) to step
forward, read the declaration out loud, and sign the declaration document. | will then
witness the declaration with my signature.

Legal compliance and significance assessment:

This item is submitted to the council pursuant to and in compliance with the statutory
requirements of Schedule 7 of the Local Government Act 2002. A declaration by
members is necessary to enable them to act in the capacity as a councillor and
therefore in relation to section 79 of the Local Government Act 2002 and council’s
policy, this issue is considered to be of low significance.
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18 October 2013
The purpose of this report is to formally record the results of the 2013

Results of Triennial Election 2013

Inaugural Council Meeting, 30 October 2013

Malcolm Nicolson, Chief Executive Officer

ITEM: 2.2
Page 1 of 3

triennial local body election for the Northland Regional Council.
Hence it concludes with the recommendation that council receive the

report.
Report Type: : [] :Normal operations : ] :Information [] ‘Decision
[] ‘Infrastructure [] :Public service [] ‘Regulatory function
V] ‘Legislative function ' [] Annual\Long Term Plan : [] Other
Significance: | [] High [] Moderate M Low

Report:

Elections in the Coastal Central, Coastal North, Coastal South, Hokianga-Kaikohe,
Kaipara, Te Hiku and Whangarei Urban constituencies were carried out by
Independent Election Services Ltd, which had been appointed by the District Council
Electoral Officers to carry out the elections on their behalf. Independent Election
Services Ltd confirmed the official count of the election on Monday 21 October 2013

and all candidates received naotification via email.

The official results of the election were as follows:

Te Hiku Constituency

Candidate Affiliation Candidate Votes Rank
No Received
Bowman, Dennis 701 2190 1
Finlayson, Mike 702 1508
Hunt, Bronwyn 703 1297
Informal 704 6
Blank 705 421
Hokianga-Kaikohe Constituency
Candidate Affiliation Candidate Votes Rank
No Received
Blaikie, Justin 721 1016
Carr, Joe Independent 722 1411 1
Land, Simon Independent 723 917
Tipene, Pulti Tu Kotahi - Stand 724 529
As One
Informal 725 25
Blank 726 162




Inaugural Council Meeting 30 October 2013 Page 4

ITEM: 2.2
Page 2 of 3
Coastal North Constituency
Candidate Affiliation Candidate Votes Rank
No Received
Gunson, Vaughan 741 2988
Samuels, Dover Spencer 742 3795 2
Scoular, Spencer 743 2337
Shepherd, Bill 744 5781 1
Tipene, Solomon Tu Kotahi - Stand 745 2109
As One
Informal 746 31
Blank 747 1568
Coastal Central Constituency
Candidate Affiliation Candidate Votes Rank
No Received
Cassidy-Nelson, Liz 761 365
Dimery, Paul 762 1628 1
Hunt, Martin 763 1499
Kake, Mike Tu Kotahi - Stand 764 706
As One
Rose, Pauline 765 867
Shepherd, Vivienne 766 921
Informal 767 26
Blank 768 610
Whangarei Urban Constituency
Candidate Affiliation Candidate Votes Rank
No Received
Bain, John Independent 1701 4789 1
Gosling, Paul Independent 1702 2768
Norris, Mira 1703 1391
Rossiter, Bill 1704 3925
Seve, Huhana Tu Kotahi - Stand 1705 1894
As One
Sinclair, David 1706 4142 2
Informal 1707 64
Blank 1708 766
Coastal South Constituency
Candidate Affiliation Candidate Votes Rank
No Received
Brown, Craig Independent 1721 3357 1
Harding, Deborah 1722 1670
Vaudrey, Jan 1723 546
Informal 1724 28
Blank 1725 564
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Kaipara Constituency
Candidate Affiliation Candidate Votes Rank
No Received
Butt, Rochelle Transparency 1741 292
New Zealand
Guest, Bill 1742 539
Larsen, Jonathan 1743 315
Ramsey, Graeme 1744 1464 1
Wade, Andrew 1745 1076
Informal 1746 36
Blank 1747 113

In accordance with section 86 of the Local Electoral Act 2001 and section 58(3) of the

Local Regulations 2003, the first public notice declaring the official result of the

election appeared in the Northern Advocate on Monday 21 October 2013.

Legal compliance and significance assessment:
The conduct of elections is governed by the Local Electoral Act 2001, and the

council’s elections were conducted in full compliance with the requirements of that
Act. Decisions to receive information are necessary practice for local authorities and
therefore in relation to section 79 of the Local Government Act 2002 and council’s
policy, this issue is considered to be of low significance.

Recommendation:

That the report, “Results of Triennial Election 2013, by Chief Executive Officer,
Malcolm Nicolson, dated 18 October 2013, be received.
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ISSUE: Election of Chairperson

ID: A579903

To: Inaugural Council Meeting, 30 October 2013
From: Malcolm Nicolson, Chief Executive Officer
Date: 14 October 2013

Summary The purpose of this report is to facilitate the election of the
Chairperson of the Northland Regional Council, as required by the
Local Government Act 2002. It describes the options for voting as
set out in the Act and recommends that “System A” be used.

Report Type: | [¥] INormal operations | [] |Information [V] | Decision

[] ‘Infrastructure [] :Public service [] Regulatory function :
{Purpose:
M ‘Legislative function : [] ‘Annual\Long Term Plan : [] Other
Significance: | [] High [] Moderate M Low

Report:

The Chief Executive Officer is required to call for nominations for election to the office
of Chairperson pursuant to Clause 21(5)(b) of Schedule 7 to the Local Government
Act 2002.

A proposer and seconder will be required for each nomination. Any nomination that is
proposed but not seconded, will be deemed to have lapsed.

If only one nomination is received, that person will be declared to be elected.

Should more than one nomination be received, the council will be called upon to
decide which of two systems of voting is to be used to make the appointment.

These voting systems are specified in Clause 25 of Schedule 7 to the Local
Government Act, are as follows:

System A

(@) requires that a person is elected or appointed if he or she receives the votes of a
majority of the members of the local authority or committee present and voting;
and

(b) has the following characteristics:-

(i) there is a first round of voting for all candidates; and

(i)  if no candidate is successful in that round there is a second round of
voting from which the candidate with the fewest votes in the first round is
excluded; and

(i)  if no candidate is successful in the second round there is a third, and if
necessary subsequent, round of voting from which, each time, the
candidate with the fewest votes in the previous round is excluded; and

(iv) in any round of voting, if two or more candidates tie for the lowest number
of votes, the person excluded from the next round is resolved by lot.



Inaugural Council Meeting 30 October 2013 Page 8

ITEM: 2.3
Page 2 of 2

System B

(@) requires that a person is elected or appointed if he or she receives more votes
than any other candidate; and

(b) has the following characteristics:
(i) there is only one round of voting; and
(i)  if two or more candidates tie for the most votes, the tie is resolved by lot.

System B, while perhaps the simpler of the two systems, carries a higher likelihood
that the chairmanship of the council could be determined by lot. Hence while | am
advised that the convention of the past has been to use System B, it is my
recommendation that System A be used.

Once elected, the Chairperson will assume the chair from the Chief Executive and
preside over the remainder of the council meeting.

Legal compliance and significance assessment:

This item is submitted for consideration by the council pursuant to the statutory
requirements of Schedule 7 of the Local Government Act 2002. The item complies
with the decision making requirements of section 76(5) which takes precedence over
the remaining provisions of sections 76 to 82. Regional councils must elect a
chairperson and therefore in relation to section 79 of the Local Government Act 2002
and council’s policy, this issue is considered to be of low significance.

Recommendations:

1.  Thatthe report, “Election of Chairperson”, by Chief Executive Officer,
Malcolm Nicolson, dated 14 October 2013, be received.

2.  That if more than one nomination for chairperson is received, System A as
specified in Clause 25 of Schedule 7 to the Local Government Act be used
for the election of the Chairperson.

3. That be elected Chairperson of the
Northland Regional Council.
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ISSUE: Transfer of Presiding Officer

ID: A579902

To: Inaugural Council Meeting, 30 October 2013
From: Malcolm Nicolson, Chief Executive Officer
Date: 14 October 2013

The Chairperson of the Northland Regional Council is elected by the preceding item.
The Chief Executive Officer will hence vacate the chair and hand over the chairing of
this meeting to the newly elected Chairperson.
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Election of Deputy Chairperson
A579913

Inaugural Council Meeting, 30 October 2013
Malcolm Nicolson, Chief Executive Officer

14 October 2013

The purpose of this report is to facilitate the election of the Deputy
Chairperson of the Northland Regional Council, as required by the
Local Government Act 2002. It recommends that “System A”, as
described in Item 2.3, be used as the method for voting.

Report Type:

éPurpose:

Significance:

V] INormal operations | [] {Information [V |Decision

[] lInfrastructure [[] :Public service [] ‘Regulatory function%

M ‘Legislative function : [] ‘Annual\Long Term Plan : [] Other

] High [] Moderate M Low

Report:

Section 17(2) of Schedule 7 to the Local Government Act requires that every Regional
Council shall elect one of its members to be its Deputy Chairperson.

The functions of the office of Deputy Chairperson are set out in section 17(3) as

follows:

"(3) The deputy mayor or deputy chairperson must perform all the responsibilities
and duties, and may exercise all the powers, of the mayor or chairperson, -

(@ with the consent of the mayor or chairperson, at any time during the
temporary absence of the mayor or chairperson:

(b) without that consent, at any time while the mayor or chairperson is
prevented by iliness or other cause from performing the responsibilities
and duties, or exercising the powers, of his or her office:

(c) while there is a vacancy in the office of the mayor or chairperson.

(4) Inthe absence of proof to the contrary, a deputy mayor or deputy chairperson
acting as mayor or chairperson is presumed to have the authority to do so.

(5) A deputy mayor or deputy chairperson continues to hold his or her office as
deputy mayor or deputy chairperson, so long as he or she continues to be a
member of the territorial authority or regional council, until the election of his or
her successor."

The procedure for electing the Deputy Chairperson is the same as that detailed in
Item 2.3 for the election of the Chairperson. Again, it is proposed that “System A” be
used as the method of voting.
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Legal compliance and significance assessment:

This item is submitted to the council pursuant to the statutory requirements of
Schedule 7 of the Local Government Act 2002. The item complies with the decision
making requirements of section 76(5). Regional councils must elect a deputy
chairperson; hence in relation to section 79 of the Local Government Act 2002 and
council’s policy, this issue is considered to be of low significance.

Recommendations:

1.  Thatthe report, “Election of Deputy Chairperson”, by Chief Executive
Officer, Malcolm Nicolson, dated 14 October 2013, be received.

2.  Thatin the event more than one nomination for Deputy Chairperson is
received, System A as specified in Clause 25 of Schedule 7 to the Local
Government Act be used for the election of the Deputy Chairperson.

3. That be elected Deputy Chairperson of
the Northland Regional Council.
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ISSUE: Standing Orders

ID: A587112

To: Inaugural Council Meeting, 30 October 2013
From: Malcolm Nicolson, Chief Executive Officer
Date: 14 October 2013

Summary The purpose of this report is to present the current Northland
Regional Council Standing Orders. It concludes with the
recommendation that council receive the report, noting the
applicability of the orders. Should the council wish to review
Standing Orders, then it should make a resolution to that effect, and
a subsequent item will be presented at a future council meeting.

%Report Type: : [¥] Normal operations [I%Information IZléDecision :
[] iInfrastructure [] Public service [] Regulatory function

:Purpose: ! : : : — :
M Legislative function [] Annual\Long Term Plan = [] Other

%Significance: [] |High [ ] IModerate M [Low

Report:

Standing Orders are a set of rules that provide a formal framework for the conduct of
local authority meetings. All councils are required by the Local Government Act 2002
to adopt a set of Standing Orders that control the way the council's meetings are
conducted. Elected members must abide by the Standing Orders adopted by the
council.

The Local Government Act 2002 provides that, after the adoption of the first Standing
Orders of the local authority, an amendment of the Standing Orders or the adoption of
a new set of Standing Orders requires, in every case, a vote of not less than 75% of
the members present.

The current Northland Regional Council Standing Orders have previously been
circulated to councillors. They are based on the New Zealand Standard 9202:2003
(“Model Standing Orders for Meetings of Local Authorities and Community Boards”)
with the following amendments:

The council’s current Standing Orders have been amended from the Standard in the
following respects:

1.  Standing Order 2.4.4 and 3.4.4 are amended to read:
The quorum at a meeting of —
[...(b) a committee —
()  Half of the members if the number of members (including vacancies)
is even; or
(i) A majority of members if the number of members (including
vacancies is odd”.
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2.  Standing Order 3.14.2(b) is amended (with consequential amendments to 3.14.2
and Appendix C6) to read:
“In the case of equality of votes, the chairperson has a casting vote”.

3.  Appendix F — F1 is amended by adding:
“At the discretion of the Chairperson” at the beginning of the first sentence.

4.  Appendix G — G1 is amended by adding:
“At the discretion of the Chairperson” at the beginning of the first sentence.

5.  Appendix G2 — has been deleted.

Staff consider that the existing Standing Orders work well, and hence do not
recommend changes at this time. Should council confirm the existing Standing
Orders, the document will be posted to the website.

Staff are seeking advice on whether amendments will be required as a result of an
expected legislative amendment to permit electronic voting. (The Standing Orders
refer to certain activities that only may be exercised by members “present and voting”,
e.g. 2.5.1, 3.2.1, 3.9.2, etc.). Of particular relevance is Standing Order 3.14.1, which
requires that “unless the Local Government Act 2002 provides otherwise”, the acts of
a local authority to be decided by the majority of members who are present and
voting. At this stage it is anticipated no further changes will be required, but if the
advice counters this then a subsequent item will be brought to council to properly
amend the Standing Orders.

Legal compliance and significance assessment:

This item is submitted for consideration by the council pursuant to the statutory
requirements of Schedule 7 of the Local Government Act 2002. The item complies
with the decision making requirements of section 76(5) which takes precedence over
the remaining provisions of sections 76 to 82. Councils are required to adopt a code
of conduct so in respect of Section 79 of the Act and council’s policy, this matter is
considered to be of low significance.

Recommendations:

1. That the report, “Standing Orders”, by Chief Executive Officer, Malcolm
Nicolson, dated 14 October 2013, be received.

2. That the Northland Regional Council confirms its existing Standing Orders.
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ISSUE: Legislation Affecting Councillors

ID: A589645

To: Inaugural Council Meeting, 30 October 2013
From: Malcolm Nicolson, Chief Executive Officer
Date: 15 October 2013

Summary:  The purpose of this report is to provide councillors with a general
explanation of laws affecting elected members. It concludes with the
recommendation that the report be received.

%Report Type: - [] Normal operations : ] ‘Information [] Decision

[] ‘Infrastructure [] :Public service [] ‘Regulatory function
{Purpose:

M ‘Legislative function : [] ‘Annual\Long Term Plan : [] Other
Significance: . [] High [] Moderate M Low

Report:

Clause 21 of Schedule 7 to the Local Government Act 2002 requires the Chief
Executive Officer to provide councillors, at the first meeting following elections, with a
general explanation of specified Acts which directly affect them.

Local Government Act 2002

This is the Act under which all local authorities are constituted and which sets their
powers and authorities.

General principles

The Act contains detail on the powers of councils and the setting of charges and
making of bylaws, and the operation of Council Controlled Organisations (CCOSs).
Setting rates is done under the Local Government (Rating) Act 2002.

At a more general level, some principles are laid down for councils as a whole, and
you are encouraged to become familiar with sections 10, 11A and 14 (Attachment 1),
as these guide what councils can do, and the way they should do it.

Section 12(5) states that a regional council must exercise its powers wholly or
principally for the benefit of all or a significant part of its region, and not for the benefit
of a single district.

Councillors

Clause 1 of Schedule 7 provides that a person's office as member of a Local Authority
is vacated if the person, while holding office as a member of the local authority —

"(@) ceases to be an elector or becomes disqualified for registration as an elector
under the Electoral Act 1993, or;

(b) is convicted of an offence punishable by a term of imprisonment of two years
or more,"
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Note that you are disqualified if convicted of that type of offence; it does not matter
that you may not be imprisoned.

Councillor conduct

Clause 21 of Schedule 7 requires councillors to conform with the Standing Orders
adopted by the council. The Northland Regional Council has previously adopted
NZS9202:2001 Model Standing Orders for Meetings of Local Authorities. The council
will address, as a separate item of business at the inaugural council meeting on

30 October 2013, which version of Standing Orders it wishes to adopt for the current
triennium.

Clause 15 of Schedule 7 requires council to have a Code of Conduct. It deals with
behaviour between councillors and with staff, media, and the public, and a general
explanation of relevant law. The current Code of Conduct will also be presented to
council as the next item of business on the agenda for its consideration.

Local Government Official Information and Meetings Act 1987

This Act provides that information held by local authorities is to be made publicly
available unless there are good reasons, in terms of the Act, for withholding it. The
reasons specified for the withholding of information also apply to the exclusion of
members of the public from meetings of the council and its committees.

The relevant extracts from sections 6 and 7 of the Act are as follows:

"6. Conclusive reasons for withholding official information —
Good reason for withholding official information exists, if the making available of that
information would be likely —

a. To prejudice the maintenance of the law, including the prevention,
investigation, and detection of offences, and the right to a fair trial; or
b.  To endanger the safety of any person.

7. Other reasons for withholding official information —

1.  Where this section applies, good reason for withholding official information
exists, unless, in the circumstances of the particular case, the withholding
of that information is outweighed by other considerations which render it
desirable, in the public interest, to make that information available.

2. Subject to sections 6, 8 and 17 of this Act, this section applies if, and only
if, the withholding of the information is necessary to —
a.  Protect the privacy of natural persons, including that of deceased
natural persons; or
b. Protect information where the making available of the information —
i. Would disclose a trade secret; or
ii. Would be likely unreasonably to prejudice the commercial
position of the person who supplied or who is the subject of the
information; or
[ba] Inthe case only of an application for a resource consent, or water
conservation order, or a requirement for a designation or heritage
order, under the Resource Management Act 1991, to avoid serious
offence to tikanga Méaori, or to avoid the disclosure of the location of
waahi tapu; or]
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C. Protect information which is subject to an obligation of confidence or
which any person has been or could be compelled to provide under
the authority of any enactment, where the making available of the
information —

i. Would be likely to prejudice the supply of similar information,
or information from the same source, and it is in the public
interest that such information should continue to be supplied;
or

ii. Would be likely otherwise to damage the public interest; or

d. Avoid prejudice to measures protecting the health or safety of
members of the public; or

e. Avoid prejudice to measures that prevent or mitigate material loss to
members of the public; or

f. Maintain the effective conduct of public affairs through—

i. The free and frank expression of opinions by or between or to
members or officers or employees of any local authority, or any
persons to whom section 2(5) of this Act applies, in the course
of their duty; or

ii. The protection of such members, officers, employees, and
persons from improper pressure or harassment; or

g. Maintain legal professional privilege; or

h. Enable any local authority holding the information to carry out,
without prejudice or disadvantage, commercial activities; or

i. Enable any local authority holding the information to carry on,
without prejudice or disadvantage, negotiations (including
commercial and industrial negotiations); or

j- Prevent the disclosure or use of official information for improper gain
or improper advantage.”

Section 17 gives some other grounds for refusing to disclose information including that
disclosure would be in breach of another law, the information will soon be public
anyway, or it cannot be made available without substantial work.

Section 13(5) of the Act requires that decisions on information requests must be made
by the Chief Executive Officer. If you receive a request personally, you should pass it
to him immediately for decision. He will, of course, consult as appropriate.

Be aware that:

(1) Your copies of council papers, including your own annotations on them, are
official information, and may be requested.

(2) Exclusion of the public from a meeting or workshop does not mean that the
papers for or generated at the meeting or workshop are automatically able to be
withheld. The Act still applies; often the reason for confidentiality, for example,
may have passed.

The implications of these laws, and best practice in dealing with them will be covered
in a workshop on 6 November 2013.

Public excluded meetings

Unless one or more of the grounds in section 7 apply, then the council cannot exclude
the public from a meeting. Every resolution to exclude the public from a meeting is
required to state:
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a. the general subject of each matter to be considered;
b. the reason why the matter is considered to be confidential; and
C. the grounds in the Act under which the resolution is based.

Any items deemed by the Chief Executive Officer to be confidential are included at the
back of the council agenda and are excluded from copies provided to the public. A
suggested resolution to comply with the above resolution is also provided in the non-
confidential part of the agenda.

The Act also requires all meetings of the council and its committees to be publicly
notified before the end of each month, or at least five days before the meeting is held.
If this cannot be achieved, then there is an obligation to advertise that a meeting was
held and the nature of the business transacted at it.

The Local Authorities (Members’ Interests) Act 1968

One purpose of the Act is to control the making of contracts between councils and
councillors and their partners. The Act applies to a contract, contracts or sub-
contracts with the council to a value of $25,000 or more each year, in total.

The Act also restricts the actions of councillors when matters in which they have a
monetary interest are being considered. The Act imposes restrictions on councillors
who are deemed to have a pecuniary interest in matters coming before the council.
This affects participation in both discussions and formal voting.

The Controller and Auditor-General has produced a useful guide to the provisions of
this Act. A copy of the guide; "Guidance for Members of local authorities about the
Local Authorities (Members' Interests) Act 1968" is included as Attachment 2 to the
report.

The Act permits the Controller and Auditor General to grant exemptions from its
provisions. Hence, councillors are urged to advise the Chief Executive Officer of their
financial interest in any entity or a disqualifying contract so that the appropriate
exemption can be sought, if possible.

Local Government Auditors request each year to see a register of councillors’
interests, so it is essential that councillors complete the “Declaration of Interests” form
(mailed out with the inaugural council meeting agenda) making a declaration (nil or
otherwise) and provide the Chief Executive Officer with details. The completed form
can to be returned to the Council Secretary at your earliest convenience. These
returns will be treated in strict confidence.

Conflicts of interest more generally; for example councillors’ non-financial interests in
sporting or cultural groups seeking funding, and situations of potential bias or
predetermination will be covered in a separate workshop.

The Controller and Auditor-General has produced a useful guide which councillors are
encouraged to read entitled “Managing conflicts of interest: Guidance for public
entities” and included as Attachment 3 to the report.

Sections 99, 105 and 105a of The Crimes Act 1961
These sections of the Act relate to acceptance of bribes by "officials".



Inaugural Council Meeting 30 October 2013 Page 19

ITEM: 2.7
Page 5 of 7

The definition of an “Official” in section 99 of the Act includes any member or
employee of a local authority. A “Bribe” means “any money, valuable consideration,
office or employment, or any benefit whether direct or indirect.”

Sections 105 and 105A provide as follows:
“105. Corruption and bribery of official-

(1) Every official is liable to imprisonment for a term not exceeding seven
years who, whether within New Zealand or elsewhere, corruptly accepts or
obtains, or agrees or offers to accept or attempts to obtain, any bribe for
himself or any other person in respect of any act done or omitted, or to be
done or omitted by him in his official capacity.

(2) Everyone is liable to imprisonment for a term not exceeding three years
who corruptly gives or offers or agrees to give any bribe to a person with
intent to influence any official in respect of any act or omission by him in
his official capacity.

105A. Every official is liable to imprisonment for a term not exceeding seven
years who, whether within New Zealand or elsewhere, corruptly uses or
discloses any information, acquired by him in his official capacity, to obtain,
directly or indirectly, an advantage or a pecuniary gain for himself or any other
person.”

Secret Commissions Act 1910

This Act makes it an offence for any officer or member of a local authority to offer or
receive gifts, favours or inducement in relation to the affairs of the local authority
including the granting of contracts. The same applies to their agents and offers to
them.

Any gift or other consideration given or offered to any parent, husband, wife, child,
partner, "clerk or servant” of the councillor or staff member is also caught within the
provisions of this Act. The receipt of gifts is also prohibited.

Penalties for conviction on indictment include fines of up to $1,000 and imprisonment
for up to two years.

The Actis old and archaic, but it is very much alive, and there have been some high
profile convictions in recent years.

Securities Act 1978

This Act, to be replaced by the Financial Markets Conduct Act 2013, is not of much
relevance to this council. It imposes obligations on councils (and councillors and
others) when council is raising debt from the public, but this council does not do this.
These days, debt raising (if any) is done through the Local Government Funding
Agency (LGFA).

Securities Markets Act 1968

This is very important for all councillors. Northland Regional Council is the majority
shareholder in Northland Port Corporation Limited, which is listed on the NZX with the
tag NTH.
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Councillors will likely come under scrutiny for any transactions in NTH shares by
themselves, their families, family trusts, etc. Also any transactions by people you
might be thought to have given any information to.

The law is mandatory. The Auditor General cannot give consent nor excuse you.

There are restrictions on trading and tipping (influencing others to trade or not to
trade) while the councillor is in possession of "material information”.

Material information is information that is not generally available that a reasonable
person would expect to have a material effect on the price of NTH's shares.

It does not have to be information about or from NTH itself. It could well be
information such as NRC has decided to sell, or keep, its shares, or to buy more; or is
negotiating some confidential regional development initiative that will boost the port.

Council will not always be in possession of material information; but a councillor may
not always know whether or not that is the case, and trades or tips that coincide with

information that the council knew but the particular councillor did not know can create
great difficulties.

Holders of material information, regardless of how they got it, must not act on the
information, and must not "tip-off" anyone else.

The motivation for tipping is entirely irrelevant. The person tipping might well rightly
believe they are acting in the best interests of NTH, NRC or Northland generally; and
they may gain nothing personally. None of that matters.

The insider trading rules are enforced by the Financial Markets Authority (FMA). Their
overriding concern is the integrity of the wider New Zealand investment market, and
they regard every unpunished breach as a weakening of that.

Criminal liability for breaches by individuals can result in fines up to $300,000 (and
even imprisonment) and fines up to $1 million for corporates such as NRC.

There can also be civil penalties and compensation awards.

The mere fact of an FMA investigation, even if no sanctions followed, could well cause
a loss of confidence in the council and its people, and the jeopardising or undesired
delay of potentially advantageous transactions for Northland.

Additionally, the NZX routinely investigates price spikes and slumps and unusual
volumes of trades.

Pending a more detailed explanation and discussion at the workshop on 6 November
2013, councillors are encouraged to ensure that they do not directly or indirectly
reduce or add to any holdings of NTH shares, nor discuss NTH's prospects or
activities outside the council.

If you feel you really must make a transaction in NTH shares, please obtain your own
professional advice first.
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Legal compliance and significance assessment
This item is submitted for consideration by the council pursuant to the statutory
requirements of Schedule 7 of the Local Government Act 2002.

Officers have considered the significance of the matter, taking into account the
council’s significance policy. Despite the fact that the issues referred to are potentially
significant, the report itself is deemed to be low significance as it does not seek a
decision of council other than the information be received.

Recommendation:

That the report, “Legislation Affecting Councillors”, by Chief Executive Officer,
Malcolm Nicolson, dated 15 October 2013, be received.
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Sections 10, 11, and 11A of the Local Government Act 2002

10 Purpose of local government
e (1) The purpose of local government is—

o (a) to enable democratic local decision-making and action by, and on
behalf of, communities; and

e (b) to meet the current and future needs of communities for good-
quality local infrastructure, local public services, and performance of
regulatory functions in a way that is most cost-effective for households
and businesses.

(2) In this Act, good-quality, in relation to local infrastructure, local public services,
and performance of regulatory functions, means infrastructure, services, and
performance that are—

e (a) efficient; and
e (b) effective; and
e (c) appropriate to present and anticipated future circumstances.
11 Role of local authority
e The role of a local authority is to—

e (@) give effect, in relation to its district or region, to the purpose of local
government stated in section 10; and

e (b) perform the duties, and exercise the rights, conferred on it by or
under this Act and any other enactment.

11A Core services to be considered in performing role

e In performing its role, a local authority must have particular regard to the
contribution that the following core services make to its communities:

e (@) network infrastructure:

¢ (b) public transport services:

¢ (c) solid waste collection and disposal:

¢ (d) the avoidance or mitigation of natural hazards:

e (e) libraries, museums, reserves, recreational facilities, and other
community infrastructure.

ID:A590538
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Auditor-General’s overview

I am pleased to issue this new edition of our guide for local authorities on the
requirements of the Local Authorities (Members’ Interests) Act 1968 (the Act). We
produced the first of these guides in 1995 to help people understand the Act’s
requirements and what they need to do to comply. We revise it every three years
at the time of the local authority elections so that up-to-date guidance is available
for new members when they take office.

The Act helps protect the integrity of local authority decision-making by ensuring
that people are not affected by personal motives when they participate in local
authority decision-making and cannot use their position to obtain preferential
access to contracts. The two specific rules in the Act are that members cannot:

- enterinto contracts with their local authority worth more than $25,000in a
financial year; or

participate in matters before their authority in which they have a pecuniary
interest, other than an interest in common with the public.

In each case, my office has power to grant approvals or exemptions. The detail of
the rules and the various exemptions is complex, and members need to take care
to ensure that they understand how the Act may apply to them.

It can be serious if members get it wrong. Breaching these rules is a criminal
offence, and we are the prosecuting authority. Disqualification from office is
automatic if a person breaches the contracting rule, or if a person is convicted of
having participated in matters in which they had a pecuniary interest.

My staff therefore work closely with the staff of local authorities to help members
do the right thing. We have well-developed systems for considering requests for
approvals and exemptions, and for providing advice. This guide explains those
systems and the information that we need to respond to requests promptly.

Part 5 of this guide discusses more general conflicts of interest and bias questions
that arise regularly in the local government sector. Although we do not have the
same formal role in relation to these issues, we are regularly asked for guidance
and comment on good practice. We have also issued a more general good practice
guide that discusses these issues in more detail: Managing conflicts of interest:
Guidance for public entities (June 2007).

I thank Dean Knight, a senior lecturer in the Faculty of Law at Victoria University of
Wellington, for his assistance in preparing this new edition of the guide.

Lyn Provost
Controller and Auditor-General

14 October 2010
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What this guide is about

This is a guide to the Local Authorities (Members’ Interests) Act 1968 (the Act)
for members of the governing bodies of territorial authorities, regional councils,
tertiary institutions, and those other public bodies that are covered by the Act.*
Appendix 1 sets out a full list of the organisations covered by the Act.

The Act has two main purposes:

- ensuring that members are not affected by personal motives when they
participate in decisions of their local authority; and

preventing members, in contracting situations, from using their position to
obtain preferential treatment from the authority.

Part 5 of this guide sets out information on other aspects of the law applying
more generally to conflicts of interest.

Terms used in this guide

In this guide:
“you” and “member” means a member of an authority as described in
paragraph 1.1 and Appendix 1;
“local authority” or “authority” means a body subject to the Act;

- “we” “our” and “us” refer to the Auditor-General and the Office of the Auditor-
General;
“the Act” means the Local Authorities (Members’ Interests) Act 1968; and

“common law” refers to law that has been developed by the courts.

Who does this guide apply to?

This guide is intended for members of local authorities. It focuses on the
requirements of the Act that apply to members in decision-making at authority
meetings and the capacity of members to contract with the authority of which
they are a member.

This guide does not discuss other behaviour or situations that, while not unlawful,
might be regarded as unethical.

Neither the Act nor this guide applies to staff of local authorities but may be
useful to them in providing advice to members.

1 Previous editions of this guide were called A Guide to the Local Authorities (Members’ Interests) Act 1968 (1995
and 1998); Financial Conflicts of Interest of Members of Governing Bodies: A Guide to the Local Authorities
(Members’ Interests) Act 1968 (2001); Conflicts of Interest: A Guide to the Local Authorities (Members’ Interests) Act
1968 and Non-pecuniary Conflicts of Interest (2004); and Guidance for members of local authorities about the law
on Confflicts of Interest (2007).
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Other guidance

We have published separate guidance about managing conflicts of interest in
the public sector more generally: see our 2007 publication Managing conflicts of
interest: Guidance for public entities. That publication discusses a broader range
of organisations, situations, and personnel, and considers ethical expectations as
well as legal rules. Members of local authorities may also find that guide useful
in cases where there is no risk of breaching the Act but where there may still be
doubts about whether the situation or behaviour is ethically appropriate in a
public sector context.

The law applying to conflicts of interest generally

The Act is a small subset of the law about conflicts of interest that applies to local
authority members. The body of law on conflicts of interest has been developed by
the courts over a long period of time as part of the law on bias, and applies to local
authority members when they are making decisions. In Part 5 of this guide we set
out some general comments on the common law applying to conflicts of interest.
However, the Auditor-General has no specific role in relation to conflicts of interest
generally. We have a specific role only in relation to pecuniary conflicts of interest
that are regulated by the Act.

We have no formal decision-making role in relation to non-pecuniary conflicts
of interests. Only the courts can determine whether the law has been breached
in any particular instance and what the consequence should be. However, we
can look into matters of probity involving a member of an authority, which could
include examining whether a member failed to declare a conflict of interest.

What the Local Authorities (Members’ Interests) Act 1968

applies to

The Act applies to the pecuniary interests of members of local authorities. The

Act:

- controls the making of contracts worth more than $25,000 in a financial year
between members and their authority (see Part 2); and

prohibits members from participating in matters before the authority in which
they have a pecuniary interest, other than an interest in common with the
public (see Part 3).

The Act applies to members of city councils, district councils, regional councils,
community boards, tertiary institutions, and a range of other public bodies (see
Appendix 1).



Inaugural Council Meeting 30 October 2013 Page 33

Part 1 Introduction

113

114

115

116

117

118

119

The Act regulates the actions of individual members of authorities, not the
actions of their authorities.

Members, not their authorities, may be prosecuted for breaches of the Act.

The Act also applies to members of committees of those authorities (regardless
of whether a committee member is also a member of the authority). It does not
apply to council-controlled organisations, port companies, airport companies, or
energy companies.

The role of the Auditor-General under the Act
Our role in administering the Act includes:

deciding applications for approval of contracts worth more than $25,000 in a
financial year;

deciding applications for exemptions or declarations from the rule against
members discussing and voting where they have a pecuniary interest;

providing guidance to local authority members and officers, to help them
comply with the Act in particular situations; and

investigating and prosecuting alleged offences against the Act.

We do not issue “rulings” about whether a member has a pecuniary interest in a
particular matter, nor about whether the Act has been breached. Only the courts
can determine those matters.

What is a pecuniary interest?

A pecuniary interest is one that involves money. It can sometimes be difficult to
decide whether an interest in a particular matter is pecuniary or some other kind
(see “Frequently asked questions” in Part 6).

This guide is not a substitute for the law

This guide discusses the Act and suggests some ways to approach questions that
could arise for you. However, it is not a formal or definitive statement of the law.
Nor is it to be treated as legal advice for specific situations. In difficult situations,
we recommend that you refer to the actual wording of the Act or consult your
own lawyer.
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In this Part, we explain the Act’s restrictions on your ability as a member of an
authority to be involved in contracts with the authority.

Disqualifying contracts

The disqualification rule

You will be automatically disqualified from office if you are “concerned or
interested” in contracts with your authority and the total payments made, or to
be made, by or on behalf of the authority exceed $25,000 in any financial year. In
practice, we use the authority’s financial year as the relevant time period (that is,
1July to 30 June).

The $25,000 limit includes GST. The limit relates to the value of all payments
made for all contracts in which you are interested during the financial year. It
does not apply separately to each contract, nor is it just the amount of the profit
the contractor expects to make or the portion of the payments to be personally
received by you.

We can give prior approval and, in limited cases, retrospective approval for
contracts that would otherwise disqualify you under the Act. See paragraphs 2.25-
2.48 for information on how to apply.

It is an offence under the Act for a person to act as a member of an authority (or a
committee of the authority) while disqualified.

A disqualification lasts until the next:

- general election for the authority; or

opportunity for appointment to the authority.

Disqualification means that you cannot be elected or appointed to:
the authority; or
any committee of the authority;

or hold office as a member of the authority (or any committee).

The restriction applies to you, not your authority

The restriction on contracting applies to you, not to the authority. The Act does
not affect the authority’s power to enter into contracts. The fact that a contract
has disqualified you from membership does not invalidate the contract.

It is your responsibility to keep track of payments under any contracts or
subcontracts in which you are concerned or interested. If you are concerned or
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interested in contracts through your business, you should ensure that everyone
in your business is aware that you could be disqualified from membership of the
authority if the total amount of payments to the business exceeds the $25,000
limit in one financial year (without our prior approval).

You should ensure that all business interests are recorded in the authority’s
register of interests (if one exists). This will help the staff of the authority to
support your compliance with the Act. You should also regularly advise the chief
executive of your authority about interests that may result in dealings with the
authority.

You cannot discuss or vote on the contract

If you are concerned or interested in any contract with your local authority, you
cannot participate in any discussion or voting on that contract (see Part 3).

When are you “concerned or interested” in a contract?

You can be disqualified if you are either directly or indirectly concerned or
interested in a contract with your authority.

You are directly concerned or interested if you are a party to the contract. You may
be indirectly concerned or interested if the contract is between the authority and
another person, and you:

+ have a personal connection with that person; or

« could benefit from the contract.

Types of indirect interest

Itis difficult to be precise about what is or is not an indirect “concern or interest”
in a contract. Each case has its own circumstances. The Act does provide certainty
in two common types of case (discussed below). However, it is important to note
that you can be indirectly concerned or interested in a contract in other ways
(such as, for example, where your family trust has a contract with your authority
and you are a beneficiary of that trust).

Interest through spouse or partner

If your spouse, civil union partner, or de facto partner is concerned or interested in
a contract, the Act says that you are deemed to be concerned or interested, unless:
- thetwo of you are living apart; or

- you did not know, and had no reasonable opportunity of knowing, that they
were concerned or interested in the contract.
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This rule applies whether their interest is direct or indirect.

Interest in a company

If a contract is between the authority and a company in which you or your spouse
or partner have some interest or involvement, the disqualification rule applies
only in the following cases:

you or your spouse or partner, singly or together, own 10% or more of the
shares in:

— the company; or
— another company that controls it; or

either you or your spouse or partner is a shareholder of the company, or
another company that controls it and either of you is the managing director or
general manager (by whatever name you are actually called) of the company or
the controlling company; or

either you or your spouse or partner is the managing director or general
manager (by whatever name you or they are actually called) of the company
and either of you is a shareholder of another company that controls it.

The disqualification rule also applies to subcontracts

The disqualification rule also applies if you are concerned or interested in a
contract with the authority as a subcontractor, as if it were a contract directly with
the authority. The limit of $25,000 applies to the value of the subcontract, not the
head contract.

The term “subcontract”is defined in section 2(1) of the Act. The definition is
wider than the generally understood meaning, because it extends to subsidiary
transactions. For example, if you are involved in a contract with an authority as an
agent for the other contracting party (such as a real estate agent acting in relation
to a property transaction), the arrangement for your remuneration as agent falls
within the definition of a subcontract.

Community boards

Community boards are subject to the Act in their own right, separate from their
“parent” authority. If you are a member of a community board, but not a member
of the “parent” city or district council, the disqualification rule will not apply to
your contracts with the council. This is because the disqualification rule applies
only to contracts between you and the authority of which you are a member. This
is the same for local boards in Auckland.
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Exceptions

There are several circumstances in which, although you are concerned or
interested in a contract, you will not be disqualified.

If you were unaware of the contract
You will not be disqualified by a contract that exceeds the $25,000 a year limit if:

the contract was entered into by a committee of the authority, or an officer,
acting under delegation; and

- you were not a member of that committee and did not know, and had no
reasonable opportunity of knowing, about the contract at the time it was
made.

However, as soon as you or the authority becomes aware of the contract, the
authority must write to us to verify that you did not know and had no reasonable
opportunity of knowing about the contract. The letter must confirm that the
committee or person who entered into the contract was properly authorised to do so.
If your contract is exempt from the Act

Certain types of contracts are not subject to the Act.? This means that you can
be concerned or interested in the following types of contracts without being
disqualified under the Act:

an employment agreement between you and the authority;
a loan raised by the authority (whether as security or otherwise);
-+ apayment for an advertisement inserted by the authority in any newspaper;
- alease granted to the authority;
+ acompensation payment under the Public Works Act 1981;
- the supply of goods or services during a civil defence emergency;

a contract to be an administrator of an estate or a trustee of a trust —as long
as you are not a beneficiary of the estate or trust, or a manager under the
Protection of Personal and Property Rights Act 1988.

2 The Act also includes a number of other exemptions for certain types of advances or agreements that are no

longer relevant because the empowering legislation for those types of agreements or advances has been revoked
and not been replaced. Those exemptions were for:
an advance made by an authority under the Rural Housing Act 1939;
an advance made or guarantee given by an authority under Part 32 of the Local Government Act 1974; and
an agreement under section 81 of the Noxious Plants Act 1978.
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Getting approval to exceed the limit

Prior approval

Under section 3(3)(a) of the Act, we can grant prior approval for contracts that
would otherwise take you above the $25,000 limit in any financial year.

When approval may be sought
We can give approval for:
a single contract; or

+ multiple small contracts that are of the same or similar type (such as day-to-
day purchases of supplies), up to a particular value.

We prefer to specify a precise monetary amount or upper limit, but, if the exact
amount is not yet known, a reasonable estimate of a suitable upper limit is
sufficient. Where the approval is for an ongoing arrangement, our usual practice is
to grant approval for only one financial year at a time.

We consider it a good idea to seek approval for a contract that does not exceed
the $25,000 limit by itself but could well do so when combined with the value of
other small contracts. Similarly, where a number of similar small contracts may
cumulatively approach or exceed the $25,000 limit, we encourage an application
for approval of a higher limit to apply to all of those contracts.

Criteria for approval

The Act requires the existence of a “special case” before prior approval can be
granted. This requires a full assessment of the circumstances, to determine
whether approval should be given.

In essence, we must be satisfied that there is no risk that you may have received
preferential treatment from the authority or that you may have had an undue
influence on the decision. We consider whether the process followed by the
authority in awarding or agreeing to the contract is fair and transparent, and
whether the authority’s reasons for selecting you as its preferred contractor are
justifiable.

In the case of a single contract (usually for a larger amount), the following criteria
will usually be relevant:
+ Has the authority taken all reasonable steps to ensure that all potentially
interested parties had an opportunity to tender or quote for the contract?
Has the authority considered and evaluated each of the tenders or quotations,

and can it justify the preferred choice on the basis of cost, performance, or
quality of service?
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-+ Has the authority resolved to accept the contract subject to the Auditor-
General’s approval?

Do the minutes record that you declared your interest and did not vote or speak
on the matter when it was considered at a meeting of the authority?

In the case of multiple contracts for smaller amounts, such as arise from day-to-
day purchases of supplies, it will usually be necessary for the authority to confirm
that:
after due enquiry, it has found no alternative satisfactory source of supply or
product; or
the desired source of supply is the most efficient and/or the most competitive
on the basis of cost, performance, or quality of service.

Prior approval is not automatic
Prior approval cannot be assumed. We must be satisfied that the criteria set out
above are met and that the risk of preferential treatment has been addressed.

When to apply for approval
A local authority does not need to seek approval to invite tenders for a contract.

The most suitable time to seek approval of a tendered contract is usually either:
once tenders for the project have been received and assessed, and it looks likely
that the contract is to be offered to the member (or their company); or

- immediately after the authority has resolved to accept the tender, subject to
the Auditor-General’s approval.

In the case of a series of small contracts over a period of time that would not

individually require approval but that cumulatively may exceed the $25,000 limit,

we suggest applying for approval:

+ atthe beginning of the financial year, if it seems certain that the limit will be
exceeded; or

as soon as it becomes clear that this is a distinct possibility.

Procedure

The authority, rather than you, must apply for approval to enter the contract.
Usually the authority will hold the relevant information that we need to
determine whether the criteria have been satisfied.
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The application must be made in writing and addressed to:

Assistant Auditor-General — Legal
Office of the Auditor-General
Private Box 3928

Wellington 6140

Telephone: 04 917 1500
Facsimile: 04 917 1549

Email: LAMIA@oag.govt.nz

Please indicate whether the application is urgent.

Information generally required in an application

In the authority’s application, we need to be provided with information about:

+ the reasons the authority wishes to use the proposed contractor for this work
(forinstance, how the authority justifies its choice on the basis of, for example,
cost, performance, quality, expertise, or experience);

- the process the authority has followed in selecting the proposed contractor
(including, for example, whether other potential contractors were considered
or had the opportunity to quote or tender, whether the authority followed its
standard procedures for contracts of this type or value, how the proposal was
evaluated, and who was involved in making the relevant recommendation or
decision);
whether the member concerned has had any involvement in any authority
decisions about the contract; and

+ the monetary amount for which approval is sought.

We provide a checklist in Appendix 4 of the information that should be included in
the application.

Retrospective approval
We have a limited power to grant retrospective approval for contracts that have
already been entered into.

When considering an application for retrospective approval, we apply the same
criteria as for an application for prior approval. As well, we must be satisfied that:
there is a sufficient special reason why prior approval was not obtained; and

- prior approval would have been obtained if it had been sought.
We recognise that, in many cases, a failure to seek prior approval is the result of

an oversight. We look at each case on its merits. However, because the test for
retrospective approval is narrow, approval should not be assumed.
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Monitoring

We encourage authorities to establish a register of members’ interests to support
compliance with the Act. If the register is updated regularly, and relevant staff are
aware of it, the register should help identify situations where contracts should not
be entered into without our approval. Particular vigilance may be necessary for
subcontracts.

If a local authority makes periodic purchases from businesses in which members
have an interest, it should establish some form of monitoring system to provide
regular checks of the accumulating value of contracts.

Seeking extensions to an approved limit

Contracts that have obtained our approval should be monitored, to ensure that
payments do not exceed the amount approved. This can easily happen if contracts
are varied or extended.

If the approved amount is exceeded, the consequence is the same as for exceeding
the initial $25,000 limit —the member is disqualified. This problem can be avoided
by applying to us for an extension to the previous approval, to take account of the
additional costs. This application should be made, and the extension obtained,
before the payments exceed the original approval. Inadvertent breach of an
approved amount requires retrospective approval, which should not be assumed.

Candidates for election or appointment

The disqualification rule also applies to candidates

You cannot be elected or appointed to an authority if you have a disqualifying
contract (or contracts) that is current at the time the election or appointment
takes place. This means that, if you are concerned or interested in a current
contract with the authority that exceeds $25,000 at the time of the election, you
cannot be elected or appointed to an authority. The basic rule is the same as for
existing members.

Every candidate for election or appointment to an authority should consider
whether they might be ineligible under this rule. You should consider what
contracts you have with the authority in the year of the election, and the value of
payments to be made in that year.
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2.54

appointment. A candidate who has a contract that falls within any of the
following categories will not be disqualified:

- before the election or appointment, all of the candidate’s obligations in
relation to the contract have been performed and the amount to be paid by the
authority has been fixed (whether or not it has been paid);

although the candidate’s obligations under the contract have not been
performed before the election or appointment, the amount to be paid by the
authority is already fixed (subject to amendments and additions as allowed for
in the contract), whether or not it has been paid; or

although the candidate’s obligations under the contract have not been
performed before the election or appointment, either:

— the contract’s duration does not exceed 12 months; or

— the contract is relinquished (with the authority’s consent) within a month
of the candidate becoming a member and before they start to act as a
member.

We cannot give prior or retrospective approval for contracts between a candidate
and an authority. Therefore, if you are a candidate and are interested or concerned
in current contracts with the authority that exceed $25,000 prior to the election,
you cannot be elected unless you either fall within one of the exceptions in the
Act or cease to be concerned or interested in the contract.

What if you are re-elected or re-appointed?

If you are re-elected to the authority at a general election or re-appointed to the
authority at any time, your membership is considered unbroken under the Act.

If you have been granted an approval for a disqualifying contract, and you are
re-elected or re-appointed to the authority during the financial year to which the
approval relates, the approval remains valid.

Re-election or re-appointment also overcomes a disqualification from the previous
term. However, you could still be prosecuted for acting as a member while
disqualified during the previous term (see Part 4 for more details on prosecutions).
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3.2

3.3
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3.5

3.6

3.7

3.8

This section explains the prohibition against discussing or voting on a matter in
which you have a pecuniary interest.

What is the participation rule?

The participation rule is that members of an authority are not allowed to
participate in discussion or voting on any matter before the authority in which
they have a direct or indirect pecuniary interest, other than an interest in common
with the public.

Itis an offence under the Act to participate in the discussion or voting on any
matter in which you have a pecuniary interest.

There are several exceptions to the participation rule. These are described in
paragraph 3.35. In addition, we can grant exemptions from the rule in particular
circumstances (see paragraphs 3.36-3.53 for more details).

There is a flow diagram at the end of this Part to help you assess whether the
participation rule will apply to you.

What is a pecuniary interest?
The Act does not define a pecuniary interest. The test we use is:

whether, if the matter were dealt with in a particular way, discussing or voting
on that matter could reasonably give rise to an expectation of a gain or loss of
money for the member concerned.

The rule needs to be applied pragmatically. It is a matter of judgement as to what
isin fact a “pecuniary interest” for the purposes of the Act. That is, we apply a
triviality threshold in determining what is a pecuniary interest. So, for example,
if a member were to gain $20 as a result of a decision, we would not usually
consider that that sum amounted to a “pecuniary interest” that the rule would
apply to. However, our ability to read a triviality threshold into the Act is limited
because the Act includes a specific power for us to grant an exemption under
section 6(3)(f) of the Act, on the basis that the pecuniary interest is insignificant.

When is there a pecuniary interest in a decision?

Some care needs to be taken when assessing a possible interest against the
“pecuniary interest” test set out above. The nature and context of the particular
decision will be important. There are many situations where the decision is in fact
a procedural or more general decision, which does not affect your interest in the
same way as a decision on whether to agree to a specific proposal. In addition, the
democratic context in which the Act applies is also relevant.
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3.14

3.15

Once a relevant interest has been identified, it is important to assess whether

it is a pecuniary interest that must be addressed. The interest has to be actually
affected by the particular decision that is to be made. Sometimes, a member has
a financial interest in an issue, but it will not be affected by the decision that the
authority is about to take. For example, the decision may only be to raise an issue
for discussion or to begin research or a consultation process. That decision may
not have any particular effect on the member’s financial interest.

It is sometimes helpful to view the different types of decisions an authority
can make as a continuum: from a general idea, through development and
consultation, to a firm proposal and implementation.?

When discussing a general idea or making procedural or general decisions, your
interest may be so remote that it could not be reasonably expected that you
would gain or lose financially from discussing or voting on an issue. There may still
be a number of steps the proposal must go through, all of which might result in
changes to the proposal. There may be a general possibility, but nothing concrete
enough to amount to an expectation of financial gain or loss. That obviously
changes, however, as the issue moves towards a fully developed proposal ready
for adoption and implementation. You need to be careful and recognise when a
proposal reaches the stage where it can reasonably be expected that it affects
your interests — at this point you should no longer participate in the decision-
making process.

Appendix 2 contains summaries of a number of leading cases in which the courts
have discussed pecuniary interests. We suggest that you refer to these case
summaries for guidance.

When is a pecuniary interest held “in common with the
public”?

If your pecuniary interest can be said to be “in common with the public”, you will
not be prohibited from discussing and voting on the matter.

Whether your interest is in common with the public will depend on the
circumstances of the case, and is always a question of degree. The “interest in
common with the public” exception needs to be applied in a realistic and practical
way (see the examples set out in paragraph 3.19).

When considering whether your interest is in common with the public, you need
to consider:

+ the nature of your interest (such as the kind of interest, its size or extent, and
whether it is a direct or indirect interest);

3 Forthe recognition of these different stages in a different context, see Easton v Wellington City Council [2009]
NZCA 513 at [14].
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- the size of the group of people who are also affected; and

« whether or not your interests and the group's interests are affected in a similar
way.

The nature of your interest, and the comparison with the interests of the public,
will be important. The interests of different people will be affected by a decision in
different ways and to different degrees. Some people might be directly affected by
a decision; others will be indirectly affected by flow-on effects from the decisions.
The effect on one person’s interest may be substantial, whereas the effect on
another’s may be only slight.

For the exception to apply, not only must the public also be affected but there
must be some similarity between the way you are affected and the way the public
are affected. However, you do not need to be affected to exactly the same extent
as other members of the public —there can be some variation in the degree to
which you and other members of the public are affected.

The question of whether a group of people should be treated as “the public”

is often a matter of degree. On the one hand, the interest does not need to be
shared by all members of the public in the district. It is sufficient that you are part
of a large group of people affected in a similar way. Most decisions about rating
and charging, including targeted schemes, are broad enough in their application
to be regarded as affecting the public generally. On the other hand, if you are in a
small and clearly identifiable subset that is affected in a different way to the rest
of the public, then your interest is not in common with the public. Although the
size of the group is important, there is no formula that can be applied —an overall
judgement is required.

For example:

- Ifyou are a property developer, you may not have an interest in common
with the public on changes to district or regional plans or development
contributions policy because your interest is different in kind to that of most
other residents or “ordinary” property owners.

- As aratepayer, the mere fact that you are affected slightly differently by the
adoption of an overall rate because of the value of your property does not
generally prevent you from having an interest which is in common with the
public.

If you are one of a small number of ratepayers affected by a targeted rate, your
interest may not be in common with the public because the interest is not
shared by a group large enough that it could be reasonably said to constitute
“the public”*

4 These examples are discussed in further detail in our 2007 publication Local government: Results of the 2005/06
audits.
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« Ifyou are one of a small group of permit holders directly affected by an
increase in charges, your interest may not be in common with the public —even
if the general public would be indirectly affected by a corresponding slight
decrease in rates.’

- Ifyou are a dog owner, and the authority is proposing to increase dog licensing
fees, your interest would be one in common with the public, as the interest is
shared by a group large enough that it could be reasonably said to constitute
“the public”.

Another way is to ask yourself whether the matter affects you in a different way,
or to a materially greater degree, than most other people. We acknowledge that it
can be difficult to draw a clear line.

If you think that your pecuniary interest is not in common with the public, it is
possible that you may still be able to participate if:

- we grant you an exemption because your pecuniary interest is remote or
insignificant (see paragraph 3.42); or

we make a declaration allowing you to participate (see paragraph 3.46).

Indirect pecuniary interests

Itis difficult to be precise about when an indirect pecuniary interest exists. Each
instance will have its own circumstances. However, the Act does provide certainty
where an indirect pecuniary interest exists through a member’s spouse or partner,
or through a company. However, it is important to note that, although the Act
provides two examples, you can have an indirect pecuniary interest in other ways,
such as where you are a beneficiary of a family trust that has a pecuniary interest
in the decision.

Interest through spouse or partner

If your spouse, civil union partner, or de facto partner has a pecuniary interest in
a matter before the authority, you are deemed for the purposes of the Act to have
the same interest.

Interest in a company

If either you or your spouse or partner is involved in a company that has a
pecuniary interest in a matter before the authority, you are deemed for the
purposes of the Act to have the same interest only if:

you or your spouse or partner, singly or together, own 10% or more of the
sharesin:

5 Seeour Investigation into conflicts of interest of four councillors at Environment Canterbury (December 2009),
which is available on our website, www.oag.govt.nz.
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— the company; or
— another company that controls it; or

- either you or your spouse or partner is a shareholder of the company, or
another company that controls it; and either of you is the managing director or
general manager (by whatever name you are actually called) of the company or
the controlling company; or

either you or your spouse or partner is the managing director or general
manager (by whatever name you or they are actually called) of the company,
and either of you is a shareholder of another company that controls it.

Direct and indirect interests

The “deeming” provisions on indirect interests can be deceptive. They mean that
you are deemed to share a pecuniary interest that your spouse or partner or a
company has in a matter. You could also have your own separate direct interest
in a matter in addition to, or separate from, an indirect interest that you have
through your spouse or partner or a company.

For example, you may be one of many landowners who form a company to
develop a community asset in the surrounding area, in partnership with the
authority. As well as the company’s interest, you may have a direct interest that
arises from the prospect of increased land values in the vicinity of the project.
That interest could be caught separately by the participation rule even if your
involvement in the company is insufficient to meet the “deemed interest” test.

Managing pecuniary interests

There are a number of steps you and your authority can take to ensure that
possible conflicts of interests are managed smoothly and effectively, before a
matter comes before the authority for decision.

In addition, when a matter in which you have a pecuniary interest comes before
your local authority, you must ensure that the obligations imposed by the Act,
including the obligation to abstain from considering the matter, are carefully
observed.

Pre-meeting processes and assistance

Itis sensible for an authority to consider implementing systems that allow for the
early identification and assessment of possible conflicts of interest. These may
include:

maintaining a register of interests for members of the authority;
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- ensuring that members have early and timely access to agenda papers so they
can identify and assess whether they have a pecuniary interest in a particular
matter that is to be discussed or voted on;

providing members with access to legal advice to help them assess whether
they have a pecuniary interest in a particular matter that needs to be
addressed; and

ensuring that there is the opportunity for a member to advise the mayor or
chairperson of a pecuniary interest before the relevant meeting.

As a member of an authority, you would be wise to read agenda papers before

a meeting to see whether you have an interest in any matters that are to be
discussed or voted on. If you are unsure about whether your interest in the matter
is a pecuniary interest that must be addressed, you should seek you seek advice,
either independently or (if available) with the support of your local authority.

If possible, you should advise the mayor or the chairperson before the meeting
starts that you are going to declare an interest in a particular matter.

Addressing a pecuniary interest at a meeting (declaring and
recording the interest and abstaining from participating)
If a matter comes before the authority in which you have a pecuniary interest, the
Act says that you must:

declare to the meeting the existence of a pecuniary interest;

abstain from discussion and voting; and

ensure that your disclosure and abstention are recorded in the meeting
minutes.

You do not need to inform the meeting about the nature of your interest, nor why
it exists.

The requirement to abstain from discussion and voting does not mean that you
have to leave the meeting room. However, we consider that, to avoid any doubt
about your abstention, you should leave the table and sit in the public gallery

while the matter in which you have an interest is being discussed and voted on.

The quorum of the meeting is not affected if a member is unable to vote or
discuss because of a conflict of interest, provided they are still in the room (see
clause 23(1) of Schedule 7 of the Local Government Act 2002).
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Matters to which the participation rule does not apply

The Act sets out a number of matters to which the participation rule does not
apply. This means that a member can participate in discussion and voting on
the following matters, despite the fact that the member may have a pecuniary
interest:

10

if you were elected by, or appointed to represent, a particular activity, industry,
business, organisation, or group of persons, and your pecuniary interest in a
matter is no different from the interest of those whom you represent — this
exception is designed for situations where a person is explicitly elected or
appointed to represent a particular group;®

any payment to you or for your benefit where it is legally payable and
the amount, or the maximum amount, or the rate, or maximum rate, of
the payment has already been fixed — such as payment of remuneration
to members in accordance with determinations made under the Local
Government Act 2002;

any contract of insurance insuring you against personal accident;

your election or appointment to any office, notwithstanding that any
remuneration or allowance is or may be payable for that office;’

any formal resolution to seal or otherwise complete any contract or document
in accordance with a resolution already adopted;

the preparation, recommendation, approval, or review of a district scheme or
any section of such a scheme, unless the matter relates to:

— any variation or change of, or departure from, a district scheme or section of
the scheme; or

— the conditional use of land,® or
the preparation, recommendation, approval, or review of:*°

— reports as to the effect or likely effect on the environment of any public work
or proposed public work within the meaning of the Public Works Act 1981.

This exception does not apply to councillors elected to represent general constituencies or wards. See our
Investigation into conflicts of interest of four councillors at Environment Canterbury (December 2009), which is

available on our website, www.oag.govt.nz.

This would apply, for example, to the appointment by a local authority of one or more of its members as directors
of a council-controlled organisation. It would not, however, apply to any subsequent discussion of the directors’
remuneration (see Calvert & Co v Dunedin City Council, discussed in Appendix 2).

This exception was applied in the case of Auditor-General v Christensen [2004] DCR 524.

The terminology about district schemes is based on the repealed Town and Country Planning Act 1977. We
interpret it by reference to the Resource Management Act 1991.

The Act also includes another exemption for the preparation, recommendation, approval, or review of general
schemes under the Soil Conservation and Rivers Control Act 1941 for the preventing or minimising of damage
by floods and by erosion. This exemption is no longer available because the relevant provision of that Act, which
enabled catchment boards to recommend, approve, or review general schemes, has been repealed.
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Exemptions and declarations

If you are member of an authority with a pecuniary conflict of interest covered by
section 6 of the Act, it is possible for you to apply to us for approval to participate.
There are two ways in which we can approve participation:

« Section 6(3)(f) allows the Auditor-General to grant an exemption if your
interest is, in our opinion, so remote or insignificant that it cannot reasonably
be regarded as likely to influence you when voting or taking part in the
discussion.

Section 6(4) allows the Auditor-General to grant a declaration enabling a
member to participate if we are satisfied that:

— the application of the participation rule would impede the transaction of
business by the authority; or

— it would be in the interests of the electors or inhabitants of that district that
the rule should not apply.

The procedure

An application for an exemption or a declaration must be made before you
participate. We cannot grant a retrospective exemption or declaration.

The application must be in writing, and can be made by you or by the authority on
your behalf.

To be able to consider an application for an exemption or declaration, we need to
be provided with detailed information about:

+ the nature of the decision that is to come before the authority; and

the nature and extent of your pecuniary interest in the decision, and how that
interest may be affected by the decision.

That information is important to enable us to assess whether there is a financial
interest in the particular decision that is covered by the Act. We also need this
information to assess how significant the decision and the pecuniary interest are.
In practice, it is often helpful if the authority is able to provide us with a draft copy
of the paper that is to be considered.

We also need to be provided with detailed information setting out the reasons
why the necessary grounds for an exemption or declaration may exist (see
paragraphs 3.42-3.53).



Inaugural Council Meeting 30 October 2013 Page 53

Part 3 Discussing or voting at meetings — the participation rule
Exemptions
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3.43

3.44

3.45

3.46

3.47

our opinion, so remote or insignificant that it cannot reasonably be regarded as
likely to influence you when voting or taking part in discussion on the matter.

When determining whether an exemption is appropriate, we consider the
relationship between your pecuniary interest and the matter under consideration
and the significance (that is, the size, weight, and importance) of the pecuniary
interest in terms of its possible influence on you when discussing or voting.

When we are considering an application under section 6(3)(f), we need to
understand how directly the proposed decision is connected to your pecuniary
interest (the remoteness ground). We also need to understand how large or
important the pecuniary interest is. That means we need reasonably precise
information (if it is available) on the value of the cost or benefit to you that will
result from the decision. It is also useful to be able to assess any cost or benefit

to you in the context of your overall financial situation or that of your business. A
cost that might be significant at an individual level may not be so important if it is
borne by a large business.

The test in the Act is an objective one. Although your views about how significant
the interest is and whether it is shaping your position on the issue are relevant,
they are not determinative. Ultimately, we must assess how significant the
interest looks to an observer.

Declarations
We can grant a declaration under section 6(4) of the Act if we are satisfied that
either:

- the application of the participation rule would impede the transaction of
business by the authority; or

it would be in the interests of the electors or inhabitants of the district that the
rule should not apply.

“Impede the transaction of business” ground

For a declaration based on the “impede the transaction of business” ground, we
consider such factors as whether:

the participation rule would preclude a majority of the members of the
authority or committee from participating in the matter;

- the declaration sought is for only a minor or procedural decision; or

- the application of the rule could unduly distort the way in which the authority
deals with the matter.
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To assess an application for a declaration based on the “impede the transaction

of business” ground, it is useful for us to receive information on how many
members might be prevented from participating, how significant the decision is
for the area and the authority, and any other information that can help explain to
us why it might be problematic if a member was not allowed to participate. For
example, we have at times granted declarations on this ground when a number of
members might otherwise have been prevented from participating in a decision
on the future of an authority’s significant shareholding in a listed company.

“Interests of the electors or inhabitants” ground

For a declaration based on the “interests of the electors or inhabitants” ground,
we must weigh the benefits of allowing you to participate against the risk that
your pecuniary interest could be seen to unduly influence the outcome. Relevant
factors could include such factors as whether:

you have any particular expertise in the matter under consideration;

the views of the people in the area would be inadequately represented if you
were not able to participate; or

- the matter justifies the involvement of all elected members because of its
significance to the community as a whole.

We may also take into account the extent to which:
your pecuniary interest is quantifiable; or

the matter involves decisions focused on the rights, interests, and obligations
of individuals —as opposed to matters of high-level policy or matters where the
authority has only advocacy or recommendatory powers.

To assess whether it would be “in the interests of electors or inhabitants” for a
member to be able to participate, we need to assess the benefits of allowing that
member to participate against the risk that their participation could be regarded
as distorting or tainting the decision. Therefore, we need information on why
that member’s participation is important. It may be because they have particular
expertise or knowledge, or provide an important link with another organisation
or community group. It may be that the issue is so significant for the community
that the participation of all elected members is seen as more important than
any individual interests. There may be a strong representation argument that
the views of a particular group or community would not otherwise be able to be
represented at the authority table.

For example, we have granted a declaration on this ground when the decision
related to a council position in a submission on a long-term plan being prepared
by another organisation, and the relevant councillor provided an important link
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with, and voice for, the most affected section of the community. The council saw
it as an important part of its role in the consultation process to give voice to that
community and saw the particular councillor as critical to that process, even
though the councillor was also potentially directly affected.

In general, we are happy to receive applications and to then ask the authority staff
or affected member for any further information that we need. We recognise that,
sometimes, these issues arise with some urgency because the potential conflict
may be identified only shortly before the meeting in question. When a decision on
a declaration is needed within a few days, it is helpful to our consideration if the
initial application is as comprehensive as possible.
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3.54 This flow diagram is provided to help you assess whether the participation rule
applies to you.

Who is to make a decision? Council,
Council Committee, or Community Board?

1

What is the matter being decided?

+

Do | have a financial interest in the matter?
That is, do | have a reasonable expectation m»
of gain or loss of money as a result of any
decision on this matter?

v

Is my financial interest in the matter being
decided an interest that is in common with @
the public?

v

P i R 0 el i @ No conflict. Can discuss and vote.
Act apply?

v

Pecuniary conflict of interest

Could I apply for an exemption or @ Application @ Can discuss
declaration? granted? and vote.

v ¥

Do not discuss or vote.

No conflict. Can discuss and vote.

No conflict. Can discuss and vote.
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The Act is enforced by prosecution. The Auditor-General is the sole prosecuting
authority.

Offences

There are two offences under the Act, as shown in Figure 1.

Figure 1
Offences under the Local Authorities (Members’ Interests) Act 1968

Section Offence Penalty on conviction

Continuing to act as a member after
becoming disqualified from office, by

> reason of a breach of the contracting limit AT
under section 3(1).
Failing to observe the prohibition in A fine not exceeding $100

7 section 6(1) against discussing or voting and, if the conviction is not
on a matter in which the member has a successfully appealed, automatic
pecuniary interest. disqualification from office.

Proceedings must begin within two years of the offence being committed.

Deciding whether to investigate

We may investigate a possible breach of the Act or related offence either on
receipt of a complaint or at our own discretion.

To investigate a complaint, we must first be satisfied that there is enough
evidence to justify an investigation. A bare allegation or simple assertion that
there has been a breach is not enough.

A complaint should be supported with enough evidence to demonstrate that the
complaint warrants further investigation, such as:

+ details about the alleged pecuniary interest;

- information about the decision taken by the relevant local authority and the
member's participation in that decision; and

documentary evidence, such as minutes of the local authority’s meeting where
the decision was taken, and any supporting council reports.
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4.8

4.9

4.10
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4.14

Investigating possible breaches

Any member of the public may complain or raise questions about your compliance
with the Act. However, both the investigation and the final resolution of the
matter are primarily between you and us.

Where a complaint is made to us that you may have breached the Act, and we
decide that it warrants further investigation, we will give you full details of the
complaint and an opportunity to respond to it. However, we do not disclose the
identity of a person who makes a complaint. This is consistent with the approach
taken by all prosecuting agencies. It is important that members of the public feel
free to provide information about possible offences, without fear of their identity
being disclosed.

We will investigate the complaint carefully to ascertain the relevant facts and to
evaluate whether there has been a breach of the Act. This involves considering
whether the factual circumstances disclose a breach, and whether any of the
exclusions or defences can be relied on.

We will also seek information about the broader context of the complaint,
including your reasons for acting as you did, your understanding of the nature of
your interest in the matter and the general context, and the other matters you
took into account.

Although we will give you full details of the complaint and an opportunity to
respond to it, you do not have a formal right to be consulted about whether
criminal charges are laid or not. However, we carefully consider whether to
prosecute (see paragraphs 4.17-4.21) and take external advice from the Crown
Law Office or a Crown Solicitor before beginning any prosecution.

If an investigation does not result in a decision to prosecute, our usual practice is to:

inform the complainant (if there is one) that we have completed our enquiries;
and

convey our findings in writing to you.
We may also inform the authority of our findings.

We have a discretion as to how much of our investigation we publicly report, and
we carefully consider this in each case. We consider the balance between effects
on a member’s reputation, effects of disclosing personal financial information of
the member, public accountability, and the public interest. Because the balance of
these factors will differ in each case, we decide on a case-by-case basis how much
of our investigation we will publicly report.
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4.16

4.17

4.18

4.19

4.20

421

We note that in some cases it better serves the public interest for us to report
more fully on our investigations and conclusions.** This is particularly so where
we have investigated publicly made allegations of breaches of the Act that have
attracted considerable local public interest.

In such cases, therefore, as well as reporting our findings to you and your
authority, we may also make a brief public statement about our investigation and
findings. You are then accountable to the public for your conduct.

Deciding whether to prosecute

If we consider the circumstances warrant it, we may begin proceedings. This
involves the exercise of discretion. The need to even consider prosecution is a
matter of serious concern. However, in any particular situation, we may form
the view that, although an offence appears to have been committed, the
circumstances do not warrant prosecution.

In exercising our discretion, we take account of the Solicitor-General’s Prosecution
Guidelines issued by the Crown Law Office.*? These guidelines are the accepted
and authoritative description of how any prosecuting agency should exercise its
discretion.

These guidelines require both that the facts provide evidence of a breach of the
Act and that it is in the public interest to bring a prosecution.

There must be a reasonable prospect of obtaining a conviction —there must be
credible evidence that can be relied on in court to reasonably expect that a judge
will convict. The burden of proof for criminal prosecutions is stricter than the test
required to invalidate an authority’s decision in judicial review proceedings for
bias. As well as needing to establish that there has been a breach, it must be clear
that none of the exclusions or defences in the Act apply.

Even if there is evidence that can establish a breach, the public interest in any
prosecution must also be considered. Factors relevant to that assessment include:

+ whether it is more likely than not that a prosecution will result in conviction;
+ thesize and immediacy of any pecuniary interest, the damage caused, the

level of public concern, and the extent to which the member’s participation
influenced the outcome;

- mitigating and aggravating factors, including any previous misconduct,
willingness to co-operate with an investigation, evidence of recklessness or
irresponsibility, and previous breaches, cautions, and warnings;

11 See, for example, our Investigation into conflicts of interest of four councillors at Environment Canterbury

(December 2009), which is available on our website, www.oag.govt.nz.

12 Crown Law Prosecution Guidelines (January 2010), available at www.crownlaw.govt.nz.
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« the effect of a decision not to prosecute on public opinion;

- the availability of proper alternatives to prosecution, such as reporting publicly
to the council or the public;

the prevalence of the offending and need for deterrence;

whether the consequences of a conviction would be unduly harsh or
oppressive; and

- thelikely length and expense of the trial.

4.22 This list is illustrative only and is not exhaustive.
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5.6

Having a pecuniary interest in a matter before the local authority, as discussed in
Part 3, is one type of conflict of interest. However, quite apart from the Act, there
are legal rules about conflicts of interest more generally, which apply to both
pecuniary and non-pecuniary conflicts of interest.

In this Part, we comment on other types of conflicts of interest that may be
relevant to local authority members. In particular, we discuss the common law
rule about bias as it relates to non-pecuniary conflicts of interest. However, this
is not a formal or definitive statement of the law. Nor is it to be treated as legal
advice for specific situations.

Although we have a specific formal role with pecuniary conflicts of interest in
relation to local authorities under the Local Authorities (Members’ Interests) Act,
we do not have any special role with conflicts of interest generally. In particular,
we have no enforcement role and cannot give formal rulings.

In our experience, most local authority staff are able to provide informed and
practical advice to members on these issues. If staff have major concerns about a
particular current or potential issue, we encourage the organisation to get specific
legal advice rather than to seek general guidance from us. Alternatively, you can
consult your own lawyer.

Conflicts of interest generally

A conflict of interest exists where two different interests intersect —in other
words, where your responsibilities as a member of the local authority could be
affected by some other separate interest or duty that you may have in relationto a
particular matter. That other interest or duty might exist because of:

+ your own financial affairs;

a relationship or role that you have; or

something you have said or done.
The common law requires that public decision-making be procedurally fair. In
particular, conflicts of interest are usually dealt with under the rule about bias.
The law about bias exists to ensure that people with the power to make decisions

affecting the rights and obligations of others carry out their duties fairly and free
from bias. It is summed up in the saying “no one may be judge in their own cause”.
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Bias

The law about bias has been developed to achieve two main goals. First, it ensures
that the best decision is made based on relevant information and arguments,

not ulterior motives or prejudices. Secondly, it ensures that people affected by, or
interested in, a decision have trust and confidence in the process — meaning they
are more likely to accept a decision once it is made.

This means the rules about bias operate not only to ensure that there is no actual
bias, but also so there is no appearance or possibility of bias. The principle is that
justice should not only be done, but it should be seen to be done.

If a person challenges a local authority’s decision by taking judicial review
proceedings, the courts could invalidate the decision because of bias on the part
of a member of the decision-making body. The question you need to consider,
drawn from case law, is:*

Would a fair-minded observer reasonably think that a member of the decision-
making body might not bring an impartial mind to the decision, in the sense that
he or she might unfairly regard with favour (or disfavour) the case of a party.

The law about bias does not put you at risk of personal liability. Instead, the
validity of the authority’s decision could be at risk.

Your focus should be on the nature of the conflicting interest or relationship, and
the risk it could pose for the decision-making process.

The need for public confidence in the process is paramount. Perception can be an
important factor. Each case must be decided on its own circumstances.

How does the law about bias apply to local authorities?

The courts recognise that local authorities are different in nature from other
decision-making bodies. As one judge has said, the fairness of a local authority
decision-making process must be assessed “without too quickly importing
concepts of administrative law grown from the soil of quite different contexts”.**
In particular, the democratic status of a local authority, the representative nature
of the members of a local authority’s governing body, and the practice where
decisions are often made by a committee of members by majority vote must be
recognised when applying general principles of administrative law about bias and
fairness in the decision-making process. Some care must be taken when drawing
principles from cases involving courts and judges, or other public bodies and
officials that are required to adopt a court-like procedure.

13 Saxmere Company Ltd v Wool Board Disestablishment Company Ltd [2010] 1 NZLR 35; [2010] 1 NZLR 76.

14 Goulden v Wellington City Council [2006] 3 NZLR 244 at [50]. See also Friends of Turitea Reserve Society Inc v
Palmerston North City Council [2008] 2 NZLR 661 at [105] and Wakatu Incorporation v Tasman District Council
[2008] NZRMA 187 at [22]-[25].
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The courts acknowledge that, where Parliament entrusts a function to an elected
or political body (instead of to a tribunal or a court), it is natural to expect that:

the members of the authority will bring their own experience and knowledge
to the decision-making process;

the members may already have views — even strong or publicly stated views —
about the matter; and

political considerations may play a part in the decision.
As usual, the nature and context of the particular decision will be important
too. The courts are likely to take a stricter approach with decisions that directly

affect the legal rights, interests, and obligations of an individual or small group of
individuals (as opposed to decisions with a large policy or political element).

For instance, the sorts of decisions where a stricter approach may be taken
include:

licensing applications;

decisions under the Resource Management Act 1991;

decisions requiring a formal statutory process and hearing (such as road-
stopping proposals);

- dealings in land; or

other decisions that have a regulatory or coercive effect.

By contrast, the courts may take a less strict approach to decisions about:
high-level policy-making;
issues in which the authority has only advocacy or recommendatory powers; or

operational or service functions.

Situations where a risk of bias may exist

The most common risks of non-pecuniary bias are where:

- your statements or conduct indicate that you have predetermined the matter
before hearing all relevant information (that is, you have a “closed” mind); or

you have a close relationship or involvement with an individual or organisation
affected by the matter.

Paragraphs 5.20-5.53 discuss these two types of non-pecuniary bias, and offer
our comments on some common scenarios. The examples are a general guide,
but each situation needs to be assessed on its own merits. Our suggestions are
neither authoritative nor comprehensive.
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Predetermination

A claim of bias may be made on the basis of predetermination. An allegation
of predetermination is generally based on the expression of a view or conduct
that suggests a member might have approached the issue with a closed mind.
Accordingly, it is an issue within your control. By exercising care over your
statements and behaviour, you should be able to prevent this issue creating
problems for you.

For example, predetermination might occur if your public statements indicate
that you made up your mind about the matter before it came to be heard and
deliberated on. In other words, that you, as decision-maker, had a closed mind and
were not prepared to listen fairly to all the arguments.

You are not expected to approach matters without any existing opinions at all.
Elected members take office with publicly stated views on a wide variety of policy
issues. In local authority decision-making, the courts therefore acknowledge that
a degree of local knowledge and pre-existing views — especially where a matter
involves wide public policy issues —is both inevitable and desirable.

The critical factor is that you remain, and are seen to remain, open to persuasion.
That is, that you do not express views in a way that implies an unwillingness to
listen fairly to new arguments or to give the matter further consideration when it
comes before the authority.

What is predetermination?

You could create a legal risk for the decision that the local authority is making if
you participate in the authority’s consideration of a matter and you:

- make statements that suggest your mind is made up about the particular
matter before having heard all views, that your position is so fixed that you are
unwilling to fairly consider the views of others, or that you are not prepared to
be persuaded by further evidence or argument; or

refuse to read or listen to reports or submissions presented to the authority
about the matter.

As noted earlier, the nature of the decision is important. There is unlikely to be any
legal risk in you commenting about broad policy issues, particularly where your
remarks are expressed in general terms. However, the legal risk is likely to be much
higher if you comment about specific decisions that are focused on the rights and
interests of one individual or a few individuals, and where other people have the
right to make a submission to a formal hearing about the matter.
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You could also create a legal risk to the authority’s decision if you participate in the
authority’s consideration of a matter and you have made a formal submission to
the authority in your personal capacity to support or oppose a particular proposal
as part of a public submissions process. There may be rare situations where you
may still be able to consider such matters. However, as a potential decision-maker,
to avoid creating legal risk for the authority’s decision, it is advisable to avoid
making submissions on matters that will come before your authority for decision
—doing so will usually compromise your ability to participate in the decision-
making process.

The level of legal risk will always depend on the facts of the situation. For example,
the legal risks may not be great if you make a submission before being elected

as a councillor or if some years separate the submission and the decision. The

key question is whether you have an open mind at the time you are making the
decision.

It seems generally accepted that the common law does not prevent you from:
discussing issues and exchanging ideas with members of the public;
-« promoting a particular view during debate around the meeting table; or

+ advocating opinions or policies in public —or campaigning for election — about
issues of public interest;

so long as you do not indicate that you have already closed your mind to further
consideration of a particular matter.

General personal factors, such as your ethnicity, religion, national origin, age,
political or philosophical leanings, wealth, or professional background, will, of
themselves, not often constitute predetermination.

Presence at hearings

As noted above, predetermination can also be shown to exist through a member’s
conduct. For example, lengthy periods of non-attendance at a hearing could
suggest that you have predetermined the matter and that your decision is not
based on the evidence and submissions presented. Therefore, to avoid the risk of
the decision being challenged on this basis, where evidence and submissions are
being heard on a particular matter, you should be present for the whole hearing
to show a willingness to consider all points of view. Very short absences might be
acceptable, but lengthy periods of non-attendance at a hearing create risks.
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Relationship with other persons or organisations

A conflict of interest may exist if you have a close relationship with a person or
organisation involved in, or affected by, the matter before the local authority — for
example, if the matter involves or affects a family member, or an organisation to
which you belong, or a business of which you are an employee. Such a connection
could affect how other people view your impartiality.

This sort of conflict of interest arises not from something you have said or done,
but from a pre-existing state of affairs. Accordingly, no matter how careful you are,
this type of conflict sometimes cannot be prevented.

In deciding whether to participate, you should consider:

the extent of your personal links or involvement with the other person or
group; and

the degree to which the matter under discussion directly affects that person or
group.

However, it is important to bear in mind that, in politics, the merest perception

of impropriety can be extremely damaging, whether or not a court would find
your actions to be lawful. To avoid risks to the authority’s decision, if you have

any relationship with a person or organisation involved in a matter, you should
seriously consider the wisdom of whether to participate at all. The safest advice is
always “If in doubt, stay out”.

Personal relationships

You could create legal risk for the authority’s decision if you participate in the
authority’s consideration of a matter when:

the decision directly affects a member of your immediate family or a close
friend; or

+ amember of your immediate family has made a submission about the matter.

People can have different views on who is regarded as an immediate family
member or close relative. This can make it difficult to assess whether a conflict
of interest exists. However, we do not think that a person needs to be regarded
as part of your immediate family for these purposes just because they are part
of your wider kin group descended from a common ancestor (such as an iwi or
hapa).
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You may want to consider carefully whether to participate where the matter
involves or affects:

a personal or professional acquaintance;
someone who funded your election campaign; or

a more distant relative.

The particular facts will always be important for assessing the legal risks.

Membership of other organisations

There may be increased legal risks to the authority decision if you participate in
consideration of a matter before the authority involving or affecting a club or
similar organisation that you are involved in if:

+ you are an executive officeholder or trustee, or are otherwise strongly publicly
identified with the club; or

the matter specifically and significantly involves or affects the club —such as a
proposed grant of money to the club, or something else directly affecting the
club’s finances or property.

On the other hand, the possibility of the decision being challenged is likely to be
very low if you participate and:
you are a passive or ordinary member of the club, and the organisation is
relatively large; or

- the matter affects the club only indirectly — such as a broad public policy issue
in which the club has chosen to take an interest.

Similarly, the legal risks are likely to be low if you participate and you have only
a past involvement with the club, or merely have friends who are involved in the
club.

Employment with other organisations

If the matter concerns your employer, the legal risks to the decision are likely to be

high if you participate in the decision and:

+ you are a senjor executive (particularly where the matter directly concerns the
organisation); or

you are personally involved in the issue as part of your employment.

However, the legal risks to the decision are likely to be lower if you participate

in the decision and you are a junior staff member (particularly in a large
organisation), and have had no personal involvement in the issue through your
employment. However, you will always need to exercise your judgement carefully.
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See also paragraph 6.11 for discussion of whether your employment might raise a
question of a pecuniary interest.

Membership of committees and community boards

It is common for members of a local authority to also be on committees or
subcommittees of the authority, or on a community board. There is normally no
legal risk in your participating in the decision at one of these levels and then again
when the decision reaches the governing body of the local authority.

However, the legal risks may be greater if your participation at the other level
could raise a risk of predetermination to the decision of the governing body. An
example is where you are a councillor and also a member of a community board,
and the board decides to make a formal submission to the council about a review
of representation arrangements for elections. In this situation, you need to decide
at which level you can best participate. For example, you might choose to refrain
from participating in the board’s decision if you want to preserve your ability to
participate later at the council level.

Appointment as the local authority’s representative on another
organisation

You may have been appointed as the authority’s representative on the governing
body of a council-controlled organisation or another body (for example, a
community-based trust).

That role will not usually prevent you from participating in authority matters
concerning the other organisation — especially if the role gives you specialised
knowledge that it would be valuable to contribute.

However, you could create legal risks to the decision if your participation in that
decision raises a conflict between your duty as a member of the local authority
and any duty to act in the interests of the other organisation. These situations are
not clear cut and will often require careful consideration and specific legal advice.

Similarly, if your involvement with the other organisation raises a risk of
predetermination, the legal risks to the decision of the authority as a result of your
participation may be higher —for example, if the other organisation has made a
formal submission to the authority as part of a public submissions process.
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Membership of some other public body

If you have been appointed or elected to the governing body of some other public
entity unconnected with your position on the local authority (such as a district
health board), we recommend that you consider potential conflicts of interest

on a case-by-case basis. You should consider whether your ability to consider a
matter before the local authority with an open mind could be affected by:

your legal duty to act in the interests of the other body;
any involvement you may have had in the matter through the other body; or

- the degree to which the other body is affected by, or interested in, the local
authority’s decision on the matter.

It may be wise to seek some specific legal advice on when it will or will not be
appropriate to participate.

Other personal involvement with an organisation

Even if you are not formally associated with an organisation affected by a
matter before the local authority, if you have a close personal involvement with
the organisation, your participation may create legal risks for the decision — for
example, if you have helped the organisation prepare its application to the
authority, or have been paid to do so in a professional capacity.

What to do?

If you decide you have a non-pecuniary conflict of interest in a matter before
the authority, we recommend that you follow the same procedures that you are
required to follow in cases of a pecuniary interest —that is:

declare that you have a conflict of interest when the matter comes up at the
meeting;
- refrain from discussing or voting on the matter; and

- ensure that your declaration and abstention is recorded in the minutes.

We consider that it is good practice to also leave the meeting table while
discussion and voting on the matter take place.

Non-pecuniary conflicts of interest always involve questions of judgement and
degree. In the interests of openness and fairness, we encourage members to take
a cautious approach. Authority staff can provide advice, and it can also be useful
for you or the authority to seek legal advice. However, if in doubt, it is always safer
to declare an interest and abstain from discussing or voting on the matter.

Appendix 3 contains summaries of a number of cases in which the courts have
considered non-pecuniary conflicts of interest.
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This Part sets out some frequently asked questions about conflicts of interest, and
our answers.

I think I might have an interest in a matter. How do I tell if it’s pecuniary or non-
pecuniary?

Ask yourself whether the matter could reasonably give rise to an expectation of a
gain or loss of money for you personally (or, in the case of a deemed interest,** for
your spouse or partner or a company).

Are pecuniary interests treated more strictly than non-pecuniary interests?

Generally, yes. Under the common law, a pecuniary interest of any size gives

rise to an automatic disqualification —in effect, a presumption of bias. This

rule is reflected in the Act, which governs pecuniary interests for members of
local authorities (subject to the powers of exemption and declaration set out in
paragraphs 3.42-3.53). On the other hand, non-pecuniary conflicts of interest
involve a more discretionary judgement —you can consider all the circumstances
of the situation to determine whether or not a reasonable observer would
consider that a real danger of bias exists.

Do the legal consequences of not declaring a pecuniary or non-pecuniary conflict
of interest differ?

Yes. A breach of section 6 of the Act —which relates to a pecuniary interest —can
result in you being prosecuted for an offence. If convicted, your office as a member
is vacated (that is, you will no longer be a member of the authority) and you could
be fined up to $100.

Failing to declare a non-pecuniary conflict of interest is not an offence. But it could
result in legal proceedings that challenge the validity of the authority’s decision.
Those proceedings would not directly affect you personally, but you could face
condemnation from your colleagues and the public if your actions resulted in the
authority’s decision being overturned by the courts.

Can the common law rule about bias apply to pecuniary interests too?

Yes. Pecuniary interests of members of local authorities are mainly governed by
the Act. But the common law rule about bias could also be used to overturn a
local authority’s decision on the ground of a member’s pecuniary interest.

15 See paragraphs 3.22-3.24.
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Can anything else happen to me if | don’t follow the rules?

Your actions might constitute a breach of the authority’s code of conduct.*®
The authority might also take some form of action against you —for example, a
censure motion or removing you from a council committee.

For members of city councils, district councils, and regional councils, your actions
could also result in personal financial liability under section 46 of the Local
Government Act 2002. This might arise if your conduct contributed to the local
authority incurring a loss.

Can the local authority or chairperson order me not to participate on the ground
of a conflict of interest?

No. The decision about whether to participate is yours (although the authority
might be able to resolve to remove you from a committee considering the matter).
You should carefully consider any advice offered to you by senior members, the
chief executive, or other staff. You should also consider seeking your own legal
advice.

The authority has resolved that | do not have a pecuniary interest in a particular
matter. Does this mean that | can participate?

No. A resolution of an authority that you do not have a pecuniary interestin a
particular matter is not an authoritative statement of the law. If, in fact, you do
have a pecuniary interest in the matter and you participate in discussion and
voting on it, you will have committed an offence under the Act.

However, if the authority resolves that you should be able to participate, subject
to our approval being obtained, we would take the resolution into account
when deciding whether to grant an exemption or declaration enabling you to
participate.

I’'m fairly sure that | have a non-pecuniary conflict of interest in a matter, but |
still think it is important for me to participate. Can the Auditor-General grant me
an official exemption?

No. We have no power to grant exemptions or declarations for non-pecuniary
conflicts of interest. Nor can we provide you with a formal ruling about whether
a legal conflict of interest exists —only the courts can determine that. You should
approach a lawyer if you want definitive advice.

16 See our 2006 publication Local authority codes of conduct, which is available on our website, www.oag.govt.nz.
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Part 6 Frequently asked questions

6.10

6.11

6.12

I belong to various clubs throughout my district, as well as being a member of the
district council. Do I have a pecuniary interest in every matter that comes before
the council that relates to those clubs?

Usually, no. Membership of community organisations such as sporting or cultural
or charitable associations is unlikely to give rise to a pecuniary interest in matters
involving those organisations because of their “not for profit” nature. However,

it is possible that your membership of an organisation may entitle you to a share
of the organisation’s assets if the organisation is wound up. You should check the
rules of the organisations you belong to, to see whether you may have a pecuniary
interest of this type.

A pecuniary interest may also arise in the case of, for example, a golf club
occupying land leased from the authority where the lease rental has a significant
bearing on the members’ subscription or other fees.

See paragraphs 5.39-5.41 for discussion of whether membership of a club might
give rise to a non-pecuniary conflict of interest.

I am an employee of a company/organisation that has dealings with the
authority of which | am a member. Do | have a pecuniary interest in any dealings
that my company/organisation has with the authority?

The existence of an employment relationship, where you receive a fixed level of
remuneration, does not, on its own, give rise to a pecuniary interest.

If there is any link between the authority’s decision and the level of remuneration
paid to you as an employee of the company/organisation, then a pecuniary
interest exists. For example, if you were employed by an organisation that received
funding from the authority and the authority was deciding whether to stop
funding that organisation, possibly resulting in the loss of your job, you would
have a pecuniary interest in that decision.

See paragraphs 5.42-5.44 for discussion of whether your employment might give
rise to a non-pecuniary conflict of interest.

I’m also a member of the board of another organisation. Is it relevant to the
question of conflict of interest if I've been appointed to that organisation
specifically as a representative of the local authority?

Yes. In that situation, it will often be acceptable to participate in the authority’s
decisions about matters concerning that organisation. However, a conflict of
interest might sometimes arise. See our discussion in paragraphs 5.47-5.50.
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Appendix 1
Organisations whose members are subject
to the Act

Classes of organisations
« Administering bodies under the Reserves Act 1977
« Cemetery trustees
City councils
College of education councils
Community boards
Community trusts established under the Sale of Liquor Act 1989
- District councils
« Licensing trusts
« Local boards (in Auckland)
- Polytechnic councils
Provincial patriotic councils
Regional councils

University councils

Specific organisations
+ Auckland Museum Trust Board
+ Canterbury Museum Trust Board
+  Chatham Islands Council
Masterton Trust Lands Trust
Museum of Transport and Technology Board
New Zealand Council for Educational Research
New Zealand Horticultural Export Authority
+ New Zealand Maori Arts and Crafts Institute
+ Ngarimu V.C. and 28th (Maori) Battalion Memorial Scholarship Fund Board
+ Otago Museum Trust Board
- PacificIslands Polynesian Education Foundation Board of Trustees
Plumbers, Gasfitters, and Drainlayers Board
Queen Elizabeth the Second National Trust Board of Directors
Riccarton Bush Trustees
Taratahi Agricultural Training Centre (Wairarapa) Trust Board

« Winston Churchill Memorial Trust Board
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Appendix 2
Leading cases on pecuniary interest

The Act does not define the term “pecuniary interest”. Its meaning is a matter for
legal interpretation according to the circumstances of the particular situation.
However, there is a significant body of relevant case law that offers some
guidance. The most significant cases are summarised in this appendix.

Brown v Director of Public Prosecutions [1956] 2 All ER 189;
[1956] 2 QB 369

This case involved members of an English local authority who were tenants

in houses owned by the local authority. The councillors declared their interest

in a matter concerning the level of rents for council houses where there were
subtenants or lodgers, but nevertheless voted on the matter albeit apparently to
their disadvantage.

The judgment declared that all councillors who were tenants of the council had
a pecuniary interest in that matter. This included councillors who did not at that
time have subtenants or lodgers, because the houses were potential income-
producing assets and the possibility existed of sub-letting or taking in lodgers

in the future. In explaining the basis of the statutory prohibition, this case also
indicated that it does not matter whether the result of the vote would be to the
pecuniary advantage or disadvantage of the person voting:

The object of 5.76(1) is clearly to prevent councillors from voting on a matter
which may affect their own pockets and, therefore, may affect their judgement,
and a councillor’s judgement may be affected by a proposal to preserve his
liability just as much as by a proposal to terminate it, particularly where other
persons in a like situation are being relieved from the same liability. In those
circumstances, no narrow construction ought to be put on the words “pecuniary
interest”in their context in s.76(1); in particular they ought not to be construed
and the contrary has not been suggested as meaning pecuniary advantage.

Rands v Oldroyd [1958] 3 All ER 344;[1959] 1 QB 204

This case concerned a member of an English borough council who spoke to a
motion about the letting of contracts for building council housing. The councillor
was managing director and majority shareholder of a building company that had
a history of building for the council.

On his appointment as vice-chairman of the housing and town planning
committee of the council, the member had decided that his company would not
tender in future for any building contracts with the council. However, the Court
noted that the company was at all times in a position to be invited to tender for
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Leading cases on pecuniary interest

building work for the council and to tender for such work in the future if it desired,
and therefore held that the member had an indirect pecuniary interest in the
matter under discussion.

Re Wanamaker and Patterson (1973) 37 DLR (3d) 575

This case involved the mayor of a town council in Alberta, Canada, who was
owner and operator of a coin laundry business in premises located in the town’s
shopping centre. In his capacity as a member of the council, he proposed and
voted on resolutions designed to secure the approval of the Minister of Highways
for a project to make a cut in the median strip of a provincial highway in order to
provide access for traffic on the highway to the shopping centre.

Since the effect of the improvement of access to the shopping centre would be
to increase the number of customers availing themselves of the services in the
shopping centre, which would be reflected in increased use of the coin laundry,
the mayor would financially benefit, and consequently the question was one in
which he had an indirect pecuniary interest. It did not matter that he may have
been acting in good faith and in the interests of the municipality.

Downward v Babington [1975] VR 872

This case concerned a councillor of a shire in Victoria, Australia, who owned and
leased certain shops. At different times, the council or its committees had before
them:

- aproject to allow the establishment of a supermarket in the immediate vicinity
of the councillor’s shops;

a proposal to compulsorily acquire land adjoining those shops and the
supermarket site for off-street parking;

- aproposal to permit development of vacant land adjoining the councillor’s
shops as a retail shop; and

a proposal to buy land in the immediate vicinity for off-street parking.

The case did not involve any finding of fact as to whether the member had a
pecuniary interest in those matters, but did produce a useful definition of the
term “pecuniary interest”:

.. a councillor should be held to have a pecuniary interest in a matter before
the council if the matter would, if dealt with in a particular way, give rise to an
expectation which is not too remote of a gain or loss of money by him.

We have chosen to adopt this definition as appropriate in the New Zealand
context, although acknowledging that our Act deals separately with the element
of remoteness in section 6(3)(f).
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Leading cases on pecuniary interest

Loveridge & Henry v Eltham County Council (1985) 5
NZAR 257

The council’s chairman and deputy chairman both owned land within an area
where the council proposed to establish a rural water supply scheme. As with
the Downward v Babington case, the nature of the proceedings was such that
the Court was not required to make a finding as to whether the members had a
pecuniary interest in the matter. The Court did, however, observe that:

The situation contemplated by the Local Authorities (Members’ Interests) Act
is a particular formalised illustration of the rule that persons charged with an
obligation to make decisions should not be affected by a personal motive.

The Court rejected an argument that the relevant “public” with which to compare
the members’ interests was the group of landowners affected by the scheme.

With rather limited reference to prior cases, the judgment used the general rules of
natural justice as the base on which to state a test for compliance with section 6(1):

.. would an informed objective bystander form an opinion that there was a
likelinood that bias existed?

Calvert & Co v Dunedin City Council [1993] 2 NZLR 460

This case centred on procedures adopted at meetings in 1990 for determining
directors’ fees to be paid in relation to four local authority trading enterprises
(LATEs), the directors of which had previously been appointed and included
various members of the council. The council considered reports on the setting
of directors’ fees generally and a motion that, if passed, would have required
councillor directors to remit their directors’ fees to the council, receiving instead
from the council sums based on the usual allowances paid in connection with
local authority meetings.

That motion was dealt with by debating it separately in relation to each LATE.
Councillor directors withdrew when that part of the motion which concerned
the LATE of which they were directors was debated and voted on, but took part
in debate and voted on those parts of the motion that concerned LATEs of which
they were not directors.

The Court held that section 6 was breached when councillor directors discussed
and voted on:
a report containing opinions and recommendations about the range of
directors’ fees that should be payable —a direct pecuniary interest; and

motions affecting directors’ fees for LATEs to which they were not appointed —
an indirect pecuniary interest.
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The vote of a particular councillor in effect put their stamp of approval on the
method by which the directors’ fees had been calculated. That stamp of approval
called for a consistent approach and vote by other councillor director members.
The length of some meetings, and the memoranda and resolutions, tended to
confirm that the councillor directors were in effect acting in harmony in the
approach taken by the council towards directors’ fees. Certainly the interest of
those councillor directors was greater than that of the public at large.

The judgment is notable for the expression of certain propositions based on a
review of earlier judgments:

An indirect pecuniary interest under section 6 of the Local Authorities
(Members’ Interests) Act 1968 may cover a wide variety of factual situations.

The indirect pecuniary interest may involve an interest arising from a
relationship and not from any specific contract or monetary connection.

 Anindirect pecuniary interest may include a potential benefit or potential
liability.
A decision as to whether a particular factual situation amounts to an
indirect pecuniary benefit is assisted by considering whether an informed
objective bystander would conclude that there was a likelihood or reasonable
apprehension of bias.

The motives and good faith of councillors are irrelevant to whether or not they
had an indirect pecuniary interest.

R v Secretary of State for the Environment, ex parte Kirkstall
Valley Campaign [1996] 3 All ER 304

A rugby club wished to sell its main sports field and move to another location
nearby. However, it could only realistically do so if it obtained a commercial site
value for its existing site. Planning permission was therefore sought from the local
urban development authority to allow the large-scale commercial development of
the land.

At the same time, the club had also identified the desired location for its proposed
new facilities. This happened to be a piece of open land adjacent to a large

private property owned by the chairman of the urban development authority. The
chairman’s land was “green belt” land, and it was well known that the chairman
believed his land ought to be rezoned for housing development (but any rezoning
decision would be the responsibility of another council).

The Court found that the chairman had an undisguised interest, worth a great
deal of money to him and his family, in getting his private land rezoned. It
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also found that a powerful argument in favour of this would have been if the
neighbouring site was developed into a rugby stadium. Because it was common
knowledge that that was unlikely to occur unless the club was able to secure

a commercial sale price for its existing site, the Court held that this meant the
chairman had —at that time —a pecuniary interest in the planning application
about the club’s existing site. The Court implicitly rejected an argument that his
interest was too remote or insignificant.

However, the club later abandoned its proposed new location near the chairman’s
land. Furthermore, a fresh development proposal was submitted in respect of the
club’s existing site. The Court held that the chairman did not have a pecuniary
interest in the authority’s later decisions about the existing site. His former
interest did not taint the authority’s subsequent decisions.
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Appendix 3
Examples of cases on non-pecuniary
conflicts of interest

Cases where predetermination was found

These cases illustrate some situations where courts found members to have
predetermined the matter.

English v Bay of Islands Licensing Committee [1921] NZLR 127 involved an
application for renewal of an on-licence. Members of the licensing committee had
previously made public statements that the application would be refused unless
a new hotel was built. For instance, one member had told the applicant that it did
not matter what he said in his application, because “the committee have their
minds made up”. The Court held that the members’ public statements went far
beyond reasonable expressions of opinion, and amounted to pledging themselves
to refuse the licence. This meant they were biased, and had predetermined the
application.

In an English case also involving a liquor licence, R v Halifax Justices, ex parte
Robinson (1912) 76 JP 233, a member of the licensing authority was associated
with a temperance society. That fact alone would not have constituted bias, but
the Court found that the member had shown himself to have a closed mind by
announcing that he would have been a “traitor” to his position if he had voted in
favour of granting the licence.

In Meadowvale Stud Farm v Stratford County Council [1979] 1 NZLR 342, several
councillors who sat on a committee considering an application for an offensive
trades licence for a pig farm were also directors or shareholders of a company that
occupied land next door. The councillor who was a director had insisted on the
farm applying for the licence, and then the company had formally objected to the
application and had been represented at the hearing in support of its objection.
The Court held that the interested councillors should have been excluded from
hearing the application — not only because they had a pecuniary interest in a
company potentially affected by the matter, but also because of the active role the
company had taken as a submitter.

In Frome United Breweries v Bath Justices [1926] AC 586, several members of a
licensing authority had instructed a solicitor to appear before the authority on
their behalf and oppose a licence application. They were held to be biased.

East Pier Developments v Napier City Council (High Court, Napier, CP26/98, 14
December 1998, Wild J) related to a lease, where the council was lessor. The lessee
wished to use the land for a different purpose, and the lease agreement required
it to seek the council’s approval. The Court found two members of the council to
be biased. One had been closely involved in negotiations and meetings about the
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matter from an early stage, and the Court held that his overall conduct indicated
that from beginning to end he was determined that the council should reject the
application. He was never prepared to consider it in an open-minded and impartial
manner. Another member, the Court held, was single-minded in his opposition to
the application, and so was also not properly open to persuasion.

In Otago University Students Association v University of Otago [2009] 2 NZLR 381
(HC), the High Court ruled that the University had properly excluded student
Council representatives from sitting on an Appeals Board hearing code of conduct
charges against two students, on the basis that the student representatives would
not be able to consider the charges with an open mind. The two possible student
representatives had previously been involved in submissions against the code and
had served on the Student Association Executive that had publicly denounced the
code.

Cases where predetermination was not found

By contrast with the above cases, the courts have often held an expression of a
provisional view or broad policy stance about the matter before or during the
hearing to be acceptable. The critical factor in these cases is that the views were
not expressed in such a categorical way that they implied an unwillingness to
listen fairly to new arguments or to give the matter genuine further consideration
at the formal hearing. The courts were satisfied that the members, despite their
provisional views about the general issues, remained open to persuasion about
the particular decision before them.

In Whakatane District Council v Bay of Plenty Regional Council [2009] 3 NZLR 799
(HC), the High Court ruled that prior comments, including letters to the editor,
made in support of a proposal to relocate the Regional Council offices did not
mean some councillors had “irretrievably committed” to the proposal. Nor did the
fact that some councillors were not able to attend all consultation meetings mean
they had predetermined the issue —their absences were not significant and the
councillors had taken steps to acquaint themselves with the proceedings of the
consultation meetings. (The High Court’s decision was subsequently overturned
on other grounds by the Court of Appeal (Whakatane District Council v Bay of
Plenty Regional Council [2010] NZCA 346); the Court did not comment on the High
Court’s findings on predetermination and councillor absence.)

In Friends of Turitea Reserve Society Inc v Palmerston North City Council [2008]

2 NZLR 661 (HC), the High Court ruled that the fact that the local authority, as
land-owner of a reserve, would financially benefit from a decision to change the
status of a reserve did not amount to predetermination or bias. Even though the
local authority would receive a financial payment from an electricity generator to
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install turbines on the reserve once the status was changed, the Court considered
that the local authority members still approached the decision with an open
mind, and noted that the purpose of the payment, when viewed in context, was
legitimate.

In Goulden v Wellington City Council [2006] 3 NZLR 244 (HC), the High Court
ruled that members of a local authority had not predetermined a code of
conduct complaint against a fellow councillor. By themselves, there was nothing
objectionable in the framing of a proposed motion of censure in positive terms,
the mayor presiding over the meeting even though she had witnessed and been
party to previous incidents, and the fact that councillors had discussed their
voting intentions with each other before the meeting.

In Wakatu Incorporation v Tasman District Council [2008] NZRMA 187 (HC), the
Court emphasised the administrative nature of the assessment about whether
there was sufficient information for an application for a resource consent to be
publicly notified. Even though the local authority was responsible for processing
a resource consent lodged by itself, there was no evidence in the way it processed
the application or assessed whether it was ready for public notification that
suggested that the matter had been predetermined.

In Riverside Casino v Moxon [2001] 2 NZLR 78 (CA), a member of a casino licensing
authority had made a number of comments during the oral hearings that were
strongly critical of opponents of the application, but the Court held that they

did not display a consistent pattern pointing to a closed mind. The Court also
recognised that, by the time of the oral hearings, the member could be expected
to have legitimately formed some preliminary views from the substantial written
submissions already provided. There was no evidence that he had entered upon
the process with a closed mind.

In R v Reading Borough Council ex parte Quietlynn (1986) 85 LGR 387, a councillor
had previously written to a newspaper saying that sex shops should be banned.
Some time later, he sat on a committee considering an application for a licence
as a sex establishment. In that case, the Court accepted that, despite his general
views, he had nevertheless acted fairly when he came to consider the application.
The Court suggested that this was a field where local representatives could be
expected to have views, perhaps even strong views, about whether or not, in
general, licences ought to be granted.

In R v Amber Valley District Council, ex parte Jackson [1984] 3 All ER 501, a general

declaration of policy by a party caucus within a council was held not to disqualify
them from later adjudicating on a planning application, so long as they were able
to consider the application on its merits.
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In McGovern v Ku-Ring-Gai Council (2008) 251 ALR 58 (NSWCA), it was held that,
for multi-member elected decision-making bodies, not all members need to
maintain an open mind until all other members were prepared to make a decision.
It is legitimate for a member of a collegial body to form a conclusion based on the
evidence and then to attempt to persuade other decision-makers to agree with
their conclusion.

In R (Island Farm Development Ltd) v Bridgend County Borough Council [2006]
EWHC 2189 (Admin); [2007] LLR 230, strongly expressed views and former
membership of a pressure group against a development did not prevent members
from considering a development application. Even though the development had
been a major political issue in the election and the members were elected on the
back of opposition to the development, they had approached the issue with an
open mind, with a willingness to consider relevant arguments and to change their
mind if the material persuaded them to do so.

Relationship with other persons or organisations

The following cases discuss non-pecuniary conflicts of interest that may arise if a
person has a close relationship with an affected person or organisation.

In Saxmere Company Ltd v Wool Board Disestablishment Company Ltd [2010]

1 NZLR 35 (SC), the Supreme Court ruled that a judge was not prevented from
sitting on a case where the lawyer was his long-standing friend, with whom he
shared a number of horse-breeding interests. However, in Saxmere Company Ltd v
Wool Board Disestablishment Company Ltd (No 2) [2010] 1 NZLR 76 (SC), the Court
later changed its mind after becoming aware of more details of the relationship,
and ruled that the fact that the judge was beholden or significantly indirectly
indebted to the lawyer amounted to a disqualifying conflict of interest.

In Man O’War Station v Auckland City Council (No 1) [2002] 3 NZLR 577 (PC), a case
concerning a judge, the fact that a witness in the case was the son of a former
colleague of the judge was not enough to constitute bias.

In R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No
2)[1999] 2 WLR 272 (HL), a judge was held to be biased where he was an active
director of a charity closely associated with one of the parties to the litigation.

In a case involving an urban development body, R v Secretary of State for the
Environment, ex parte Kirkstall Valley Campaign [1996] 3 All ER 304, a member who
held an honorary position in a rugby club was held to be not biased in relation to

a planning application affecting the club. However, a member who was involved

in preparing the club’s development plans, and whose firm acted for the club, was
biased.
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If a number of members of the authority become too integrally associated with
the proponent of an issue, then the whole authority could be found to be biased.
This occurred in Anderton v Auckland City Council [1978] 1 NZLR 657, where the
level of the council’s involvement with a developer was so great that it was held
to have determined in advance to allow planning applications for the developer’s
project. The council had completely surrendered its powers of independent

judgement.
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Appendix 4
Checklist for section 3(3)(a) application

Applications for prior approval for a member of an authority to be concerned
or interested in a contract needs to be made by the authority on behalf of the
member. We need the following information to process an application:

the name of the member;

the names of the parties to the contract —if the member is not a party to the
contract, their relationship to the person/company who is the party to the
contract;

the payments to be made under the contract for which approval is sought;
the duration and nature of the contract;

the reasons the authority wishes to use the proposed contractor for this work
(for instance, how the authority justifies its choice on the basis of, for example,
cost, performance, quality, expertise, or experience);

the process the authority has followed in selecting the proposed contractor
(including, for example, whether other potential contractors were considered
or had the opportunity to quote or tender, whether the authority followed its
standard procedures for contracts of this type or value, how the proposal was
evaluated, and who was involved in making the relevant recommendation or
decision);

+ whether this is a subcontracting situation where the Council cannot control
who the head contractor chooses to use;

whether the member concerned has had any involvement in any authority
decisions about the contract; and

+ whether the member declared an interest and abstained where necessary.

The application must be made in writing and addressed to:

Assistant Auditor-General — Legal
Office of the Auditor-General
Private Box 3928

Wellington 6140

Telephone: 04 917 1500
Facsimile: 04 917 1549

Email: LAMIA@oag.govt.nz




Inaugural Council Meeting 30 October 2013 Page 90



Inaugural Council Meeting 30 October 2013 Page 91

Publications by the Auditor-General

Other publications issued by the Auditor-General recently have been:

Annual Report 2009/10

+ Effectiveness of the Get Checked diabetes programme

+ Spending on supplies and services by district health boards: Learning from examples
New Zealand Transport Agency: Information and planning for maintaining and renewing
the state highway network

- District health boards: Availability and accessibility of after-hours services
Matters arising from the 2009-19 long-term council community plans

+ Inquiry into the Plumbers, Gasfitters, and Drainlayers Board

+ Inland Revenue Department: Managing child support debt
Inquiry into New Zealand Defence Force payments to officers seconded to the United
Nations

+ The Civil Aviation Authority’s progress with improving certification and surveillance
Annual Plan 2010/11

+ Response of the New Zealand Police to the Commission of Inquiry into Police Conduct:
Second monitoring report
Local government: Examples of better practice in setting local authorities’ performance
measures

+ Local government: Results of the 2008/09 audits
Statement of Intent 2010-13

+ Performance audits from 2008: Follow-up report

+ Effectiveness of arrangements for co-ordinating civilian maritime patrols
Auditor-General’s inquiry into certain types of expenditure in Vote Ministerial Services —
Partl

Website

All these reports are available in HTML and PDF format on our website —www.oag.govt.nz.
Most of them can also be obtained in hard copy on request — reports@oag.govt.nz.

Mailing list for notification of new reports
We offer a facility for people to be notified by email when new reports and public statements
are added to our website. The link to this service is in the Publications section of the website.

Sustainable publishing

The Office of the Auditor-General has a policy of sustainable publishing practices. This
report is printed on environmentally responsible paper stocks manufactured under the
environmental management system standard AS/NZS ISO 14001:2004 using Elemental
Chlorine Free (ECF) pulp sourced from sustainable well-managed forests. Processes for
manufacture include use of vegetable-based inks and water-based sealants, with disposal
and/or recycling of waste materials according to best business practices.
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Office of the Auditor-General
PO Box 3928, Wellington 6140

Telephone: (04) 917 1500
Facsimile: (04) 917 1549

Email: reports@oag.govt.nz
Website: www.oag.govt.nz
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Managing conflicts
of interest:

Guidance for public
entities

This is a good practice guide
published under section 21 of the
Public Audit Act 2001.

June 2007 ISBN 0-478-18179-5




Inaugural Council Meeting 30 October 2013 Page 96

Foreword

In a small country like ours, conflicts of interest in our working lives are natural
and unavoidable. The existence of a conflict of interest does not necessarily mean
that someone has done something wrong, and it need not cause problems. It just
needs to be identified and managed carefully.

Many queries to my Office, and a number of my inquiries and reports in recent
years, have been about managing conflicts of interest. It has become clear that
some general guidance about how to manage conflicts of interest in the public
sector would be useful.

Impartiality and transparency in public administration are essential to
maintaining the integrity of the public sector. Where activities are paid for by
public funds or are carried out in the public interest, members of Parliament, the
media, and the public will have high expectations.

When making decisions about conflicts of interest, public entities need to

be guided by the concepts of integrity, honesty, transparency, openness,
independence, good faith, and service to the public. They also need to consider the
risk of how an outside observer may reasonably perceive the situation.

Conflicts of interest are not easily managed by a simple set of rules, because they
can arise in all sorts of situations. Also, some situations are not clear-cut and may
involve questions of degree. Therefore, public entities (and their members and
officials) will often need to exercise prudent judgement on a case-by-case basis.

This guide does not set rules, and does not attempt to provide the answers for all
situations. Rather, it is intended to help public entities understand how to exercise
their own judgement. It sets out my view of what constitutes good practice in

the public sector. The guide discusses how to understand the concept of conflicts
of interest, and suggests an approach for dealing with particular issues. It
supplements, but does not replace, any specific requirements that may already
exist for particular entities or parts of the public sector.

This guidance will be useful for all public entities, and relevant not only to people
who exercise governance and management roles, but to everyone who works for
or with a public entity.

K B Brady
Controller and Auditor-General

1June 2007
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Glossary

Public entity refers to a person or organisation subject to audit by the Auditor-
General, as defined in the Public Audit Act 2001. It includes, for example,
government departments, State-owned enterprises, local authorities, state and
integrated schools, tertiary education institutions, other Crown entities, and
various other entities that are controlled by public entities (such as subsidiaries

or council-controlled organisations). A public entity can take different forms — it
might be part of the Crown, a body created by statute, a company, a board, a trust,
an incorporated society, or a single office-holder.

Member or official refers to any person who works for a public entity. They could
be a statutory office holder, Minister, elected board member, appointed board
member, or employee. For the purposes of this guidance, sometimes it will also be
appropriate to regard someone who is a contractor or consultant to a public entity
as an official.

Official role refers to the duties or responsibilities a member or official has to their
public entity.

Other interest refers to a member’s or official’s separate interest or duty which
comes into conflict with their official role. Usually, the “other interest” will be
personal or private in nature. However, sometimes it may not be —for example,

it might relate to another public entity. Sometimes the other interest might

be better described as a duty, but for convenience we will usually use the term
“interest”to include a duty as well. And sometimes the other interest might
actually belong to someone else to whom the member or official has a connection
(see paragraphs 2.32-2.33).

Bias is a common legal description of some types of conflict of interest, especially
those situations that involve predetermination. In this guidance, we use the

term “conflict of interest” to include situations that may be labelled as bias or
predetermination (see paragraphs 2.23-2.24 and 2.40-2.44).

Note: We discuss and define conflicts of interest in Part 2.
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Every member or official of a public entity has a number of professional and
personal interests and roles. Conflicts of interest sometimes cannot be avoided,
and can arise without anyone being at fault. They need not cause problems when
they are promptly disclosed and well managed.

In this guidance, we explain how to understand conflicts of interest in a public
sector context, and how to identify, disclose, and manage them. We do not
prescribe a set of rules, but we suggest an approach for dealing with issues when
they arise. This guidance represents our view of what constitutes good practice in
the public sector.

This guidance will be useful for any member or official who works for a
public entity (but we also publish separate detailed guidance about the legal
requirements that apply to members of local authorities).

There are several aspects to managing conflicts of interest effectively:

+ Public entities and members and officials need to understand what a “conflict
of interest” is, and be aware of the different ways in which one can arise (see
Part 2).

+ Public entities should establish policies and procedures to help them and their
members and officials to identify and deal with conflicts of interest (see Part 3).

+ Members and officials should identify and disclose a conflict of interest as soon
as it arises (see Part 4).

+ Ineach case, the public entity (or, sometimes, the member or official
concerned) needs to consider what action (if any) is necessary to best avoid or
mitigate any effects of the conflict of interest (see Part 4).

The nature of conflicts of interest

In the public sector, there is a conflict of interest where:
A member’s or official’s duties or responsibilities to a public entity could be
affected by some other interest or duty that the member or official may have.

This is the key test to keep in mind.

The other interest or duty might exist because of:

- the member’s or official’s own financial affairs;

- arelationship or other role that the member or official has; or
+ something the member or official has said or done.

Sometimes a situation may be more accurately termed a “conflict of duty” or
“conflict of role”, but in this guidance we use the general term “conflict of interest”
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to cover these situations, too. We also use the term “conflict of interest” to cover
circumstances that include or appear to include “bias” or “predetermination”.

Just because a member or official has an interest outside their work, it does not
necessarily follow that they have a conflict of interest. A conflict of interest only
occurs if something arises at work that overlaps with the other interest.

The management of conflicts of interest also involves appearances — what

an outside observer might reasonably perceive. Most often, what needs to be
managed (and be seen to be managed) is the risk of the adverse public perception
that could arise from the overlapping interests.

Sometimes there may be a perception of a conflict of interest where the interests
come close but do not actually overlap. It may still be necessary to take some
steps to manage these situations. Not taking steps to manage these risks can
undermine an entity’s reputation.

Relevant rules and expectations

Both the ethical and legal dimensions of conflicts of interest need to be
considered when managing conflicts of interest.

There is no prescriptive set of rules specifying what constitutes ethical behaviour
for all situations or all public entities, although expectations applying to a
particular situation may come from a variety of sources. Decision-making

should be guided by the principles of integrity, honesty, transparency, openness,
independence, good faith, and service to the public.

Some rules for particular types of public entity (but mainly applying only to
members of a governing body) are set out in statute. Also, the common law
requires that public decision-making be procedurally fair.

Types of other interest

A conflict of interest can arise in a wide range of circumstances. For instance, the
member’s or official’s other interest could be:

+ holding another public office;

+ being an employee, advisor, director, or partner of another business or
organisation;

+ pursuing a business opportunity;
+ being a member of a club, society, or association;

+ having a professional or legal obligation to someone else (such as being a
trustee);
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- owning a beneficial interest in a trust;

+ owning or occupying a piece of land;

+ owning shares or some other investment or asset;

+ having received a gift, hospitality, or other benefit from someone;
+ owing a debt to someone;

+ holding or expressing strong political or personal views that may indicate
prejudice or predetermination for or against a person or issue; or

- being a relative or close friend of someone who has one of these interests (or
who could otherwise be personally affected by a decision of the public entity).

Policies and procedures

Policies and procedures can provide clear rules for simple and predictable
situations, and establish a process for dealing with the more difficult ones. One
process many public entities use is to require members or officials to regularly
(for example, yearly) complete and submit a declaration listing specified types of
personal interests. This is sometimes called an “interests register”. An interests
register can help public entities identify when a conflict of interest might arise so
that steps can be taken to manage it.

However, policies and procedures are not necessarily enough. They cannot
anticipate every situation. Moreover, the seriousness of some situations will be

a question of degree, and not easily managed by a rule. Policies and procedures
need to retain some flexibility so that the public entity can exercise judgement in
individual cases. A policy should not state or imply that the specific situations it
covers are an exhaustive list.

Dealing with conflicts of interest when they arise

Some situations will need to be the subject of discretionary judgements as and
when they arise. There are two aspects to dealing with particular situations:

+ identifying and disclosing the conflict of interest (primarily the responsibility of
the member or official concerned); and

+ deciding what action (if any) is necessary to best avoid or mitigate any effects
of the conflict of interest (primarily the responsibility of the public entity).

Identifying and disclosing a conflict of interest

The member or official with the conflict of interest is obliged to identify it, and
disclose it to the relevant people in a timely and effective manner.
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It is better to err on the side of openness when deciding whether something
should be disclosed.

If a matter in which a member or official has an interest arises at a formal
meeting, the member or official should declare to the meeting that they have

an interest in the matter before the matter is discussed. In other situations, the
matter should be raised and discussed with a relevant person (such as a manager
or chairperson) as soon as the potential for a conflict of interest is identified.

Deciding on further action

Simply declaring a conflict of interest may not be enough. The public entity should
carefully consider what, if anything, needs to be done to adequately avoid or
mitigate the effects of the conflict of interest.

Where there is a clear legal requirement or other written rule covering the
situation (such as a statutory prohibition on participating in a matter at a
meeting), the onus to comply lies with the member or official concerned, and that
rule may override any other discretion. However, in all other cases the primary
obligation to determine the appropriate next steps (and to direct the affected
member or official accordingly) lies with the public entity.

There may be scope for a range of options and the exercise of discretionary
judgement. In these cases, the public entity needs to assess carefully:

« the seriousness of the conflict of interest; and

+ therange of possible mitigation options.

The assessment is not primarily about the risk that misconduct will occur. It is
about the seriousness of the connection between the interests, the risk that the
public entity’s capacity to make decisions lawfully and fairly may be compromised,
and the risk that the entity’s reputation may be damaged. In making this
assessment, the public entity needs to consider how the situation may reasonably
appear to an outside observer.

Usually, mitigation means that the member or official withdraws or is excluded
from being involved in the public entity’s work on the particular matter.

In the interests of openness and fairness (and to minimise the risk of the public
entity having to defend itself against an allegation of impropriety), it is always
safer to err on the side of caution.
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What is a conflict of interest?

Put most simply, a conflict of interest can arise where two different interests
overlap.

In the public sector, there is a conflict of interest where:

A member’s or official’s duties or responsibilities to a public entity could be
affected by some other interest or duty that the member or official may have.

The other interest or duty might exist because of:
+ the member’s or official’s own financial affairs;
- arelationship or other role that the member or official has; or

+ something the member or official has said or done.

What is this guidance about?

Conflicts of interest need not cause problems when they are promptly disclosed
and well managed. Yet many queries to our Office, and a number of our inquiries
and reports in recent years, have concerned the management of conflicts of
interest.

In this guidance, we explain how to understand conflicts of interest in a public
sector context, and how to identify, disclose, and manage them. We do not
prescribe a set of rules, but we suggest an approach for dealing with issues when
they arise.

This guidance represents our view of what constitutes good practice in the public
sector.

Conflicts of interest are natural and unavoidable

Every member or official of a public entity has a number of professional and
personal interests and roles. Occasionally, some of those interests or roles overlap.
This is almost inevitable in a small country like New Zealand, where communities
and organisations are often close-knit and people have many different
connections.

Conflicts of interest sometimes cannot be avoided, and can arise without anyone
being at fault. They are a fact of life. But they need to be managed carefully.

Conflicts of interest can create risks

The existence of a conflict of interest does not necessarily mean that the member
or official concerned has done anything wrong, or that the interests of the public
entity have suffered.
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A conflict of interest, if not well managed, might lead to misconduct. But labelling
a situation as a “conflict of interest” does not mean that corruption or some other
abuse of public office has occurred. To say that a conflict of interest exists, and
that it needs to be managed, is not an indication of a lack of trust or faith in the
member or official concerned. Usually, there is no suggestion that the member

or official has taken advantage of the situation for their personal benefit or been
influenced by improper personal motives (nor that they are likely to do so). The
member or official, and their colleagues, will often sincerely believe that they will
never behave improperly. But the reasonable perception of an outside observer of
the possibility for improper conduct can be just as significant when considering
how to manage the situation.

The public entity needs to consider whether there is a reasonable risk that the
situation could undermine public trust and confidence in the member or official
or the public entity. Public perceptions are important. It is not enough that public
sector members or officials are honest and fair; they should also be clearly seen to
be so.

Managing conflicts of interest well is not only good practice, but it also protects
the public entity and the member or official involved. A conflict of interest that is
hidden, or that is poorly managed, creates a risk of allegations or perceptions of
misconduct, or of other adverse consequences such as litigation.

Conflicts of interest are especially significant in the public
sector

Impartiality and transparency in administration are essential to maintaining the
integrity of the public sector. Where activities are paid for by public funds or are
carried out in the public interest, members of Parliament, the media, and the
public will have high expectations. They expect people who work in the public
sector to act impartially, without any possibility that they could be influenced
by favouritism, or improper personal motives, or that public resources could be
misused for private benefit.

Members and officials need to take great care to avoid situations where they could
be accused of using their position to further their personal interests.

Behaviour that may be permissible in a private company might be unacceptable
in the public sector. For example, under the Companies Act a company director is
required to disclose when they have a personal interest in a transaction, but may
then be permitted to vote on the transaction. Similarly, small businesses in the
private sector may often employ and contract with family members as a matter
of course. Yet such practices may be unacceptable — or at least require careful
management —in a public entity.
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Why does the Auditor-General have a role in this area?

The Auditor-General is the auditor of all public entities, and has an interest in
encouraging them to carry out their activities lawfully and responsibly.

A public entity’s annual audit report could be affected by breaches of law or
inadequate disclosure of related party transactions. Also, under his performance
audit and inquiry functions, the Auditor-General may examine matters concerning
a public entity’s use of its resources, or its compliance with its statutory
obligations, or matters appearing to show a lack of probity by a public entity or

its members, office holders, or employees. These functions sometimes involve
inquiring into and reporting publicly on the management of conflicts of interest
by a public entity or someone working for a public entity. The Auditor-General also
has specific statutory functions under the Local Authorities (Members’ Interests)
Act 1968.

Other monitoring agencies also have a role in this area. In particular, the State
Services Commissioner has a leadership role in advising and guiding State
servants and agencies within the State services on matters of integrity and
conduct. The Commissioner may also issue a code or codes of conduct to public
service departments, most Crown entities, the Parliamentary Service, and the
Parliamentary Counsel Office, setting minimum standards. The primary goal
behind these functions and powers is to strengthen trust in the State services,
and reinforce the spirit of service to the public.*

Who does this guidance apply to?

This guidance will be useful to any member or official who works for a public
entity.?

Our guidance is not just for senior managers and their advisors. It is relevant to all
people who are members of, or who are employed by, a public entity. Personnel at
all levels of a public entity may need to identify and disclose conflicts of interest,
or help to manage conflicts of interest.

Sometimes it may also be appropriate to apply this guidance to someone who
works closely with a public entity but who is a consultant or contractor rather
than an employee.

1 Seethe State Services Commission’s publications listed in Appendix 1.

2 See the definitions of “public entity” and “member or official” in the Glossary. Our guidance is aimed at the
executive arm of government. Accordingly, it does not apply to the judiciary or to members of Parliament (other
than Ministers) —although any reader may find the guidance useful. Members of Parliament are required to
disclose certain interests under Standing Orders 164-167 and Appendix B of the Standing Orders of the House of

Representatives.
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Members of local authorities

We have published separate detailed guidance about the legal requirements
concerning conflicts of interest that apply to members of local authorities.? This
guidance complements, but does not supersede, our more specific guidance for
members of local authorities.

What do public entities and members and officials need
to do?

There are several aspects to managing conflicts of interest effectively:

.

Public entities and members and officials need to understand what a “conflict
of interest” is, and be aware of the different ways in which it can arise. In Part 2,
we discuss the nature of conflicts of interest, including the sources of rules and
expectations and the types of other interests that can give rise to a conflict of
interest.

Public entities should establish policies and procedures, as a tool for helping
them and their members and officials to identify and deal with conflicts of
interest. We discuss policies and procedures in Part 3.

Members and officials should identify and disclose a conflict of interest as soon
as it arises. We discuss this in Part 4.

In each case, the public entity (or, sometimes, the member or official
concerned) needs to consider what action (if any) is necessary to best avoid or
mitigate any effects of the conflict of interest. We discuss this in Part 4.

In Part 5, we set out some case study scenarios, to show how conflicts of interest
can arise, and be managed, in practice.

3

See Guidance for members of local authorities about the law on conflicts of interest (2007). The previous (August
2004) edition was called Conflicts of interest — A guide to the Local Authorities (Members’ Interests) Act 1968 and

non-pecuniary conflicts of interest.
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As already noted, in the public sector there is a conflict of interest where:

A member’s or official’s duties or responsibilities to a public entity could be
affected by some other interest or duty that the member or official may have.

This is the key test to keep in mind. The remainder of this Part discusses aspects of
this test in more detail.

Another way of considering whether a conflict of interest may exist is to ask:

Does the member’s or official’s other interest create an incentive for them to
act in a way that may not be in the best interests of the public entity?

However, that question does not always provide a complete answer because

the issue is not confined to considering the possibility of financial loss or other
direct disadvantage to the public entity. Sometimes it can relate to the risk that a
member or official could:

+ use publicly funded resources or time to advance their own other interests; or

- beinfluenced in their decision-making by a sense of loyalty or obligation to
someone else, or by an unduly fixed view.

A conflict of interest can arise in a wide variety of ways.* Sometimes a situation
may be more accurately termed a “conflict of duty” or “conflict of role”, but in this
guidance we use the general term “conflict of interest” to cover these situations,
too.? We also use the term “conflict of interest” to cover circumstances that
include or appear to include “bias” or “predetermination”.

Do the interests overlap?

The existence of a private interest, on its own, is not what causes a conflict.
Everyone has multiple roles and interests at work, at home, in wider families, or
in the community. Conflicts of interest arise where something practical at work
overlaps with one of those other roles or interests.

Also, the question of whether a conflict of interest exists needs to be considered
on a case-by-case basis — it is not usually worthwhile to ask whether the existence
of a member’s or official’s interest creates a problem without relating that interest
to something specific about their official role or a particular matter before the
public entity.

1 Seethe definition of “other interest” in the Glossary, and the range of types of other interest discussed at

paragraphs 2.32-2.33.
2 Anexample of this is discussed at paragraphs 2.49-2.50.

3 See the definition of “bias”in the Glossary, and the discussion at paragraphs 2.40-2.44.
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In considering whether there is a conflict of interest, one must always focus on
what the member’s or official’'s other interest has to do with the particular matter
(that is, the question, decision, project, or activity) that is being considered or
carried out by the public entity:

Is there is a connection between the interests?

How could they be related?

When considering how to manage an identified conflict of interest (discussed

in detail in Part 4), the question is not limited to whether the member or official
concerned is likely to act improperly. Managing conflicts of interest also involves
considering appearances —what an outside observer might reasonably perceive.
Most often, what needs to be managed (and be seen to be managed) is the risk of
the adverse public perception that could arise from the overlapping interests.

Sometimes there may be a perception of a conflict of interest where the interests
come close but do not actually overlap, or where people might mistakenly believe
that there is a conflict of interest. It may still be necessary to take some steps

to manage these situations, because the perception of a conflict of interest can
damage an entity’s reputation or people’s trust in it. Often all that will be needed
in such a situation is some form of clarification to avoid public misunderstanding
(rather than action to mitigate a conflict of interest).

There are no universal rules

There are no comprehensive rules for identifying and dealing with conflicts of
interest that could apply to all situations throughout the public sector. Nor should
there be. A vast range of situations can give rise to a conflict of interest. The
seriousness of different situations may involve questions of degree.

Moreover, each public entity’s own circumstances are likely to be different, and
likely to generate different problems. Greater strictness might be appropriate for
certain types of entity or function, such as:

+ anentity that sets or enforces ethical standards, or is expected to set an
example for others;

an entity that deals with matters of great public significance or value, or the
allocation of grants or contracts, or highly confidential information; or

+ afunction that directly affects the legal rights, interests, and obligations of
an individual or small group of individuals (often called a quasi-judicial or
regulatory function and which may, for example, include a decision to grant a
permit, confer a specific benefit, or impose a punishment).
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What are sources of relevant rules and expectations?

Managing conflicts of interest is a fundamental part of good public sector
administration.

Rules and expectations about conflicts of interest have a variety of sources. Some
of the sources are general standards or expectations about what constitutes
ethical behaviour, and some of the sources are legal rules. Both the ethical and
legal dimensions of conflicts of interest need to be considered.

If a public entity has specific provisions about conflicts of interest in its governing
legislation, complying with those statutory rules will be most critical. But many
conflicts of interest are not covered by legal rules.*

Regardless of whether any relevant legal rules apply, ethical considerations should
always be taken into account when seeking to identify and manage a conflict of
interest in the public sector.

Ethical expectations

Public business ought to be conducted with a spirit of:
« integrity;

+ honesty;

« transparency;

.+ openness;

+ independence;

+ good faith; and

+ service tothe public.®

In our view, these principles should guide any decision-making about conflicts of
interest.

There is no single source of rules or expectations specifying what constitutes
ethical behaviour for all situations or all public entities. Any rules or expectations
applying to a particular situation, public entity, member, or official may come from
a variety of sources, including:

+ the entity’s founding or constituting document;
+ the entity’s code of conduct or relevant internal policies and procedures;

+ other sets of mandatory requirements that apply to the public sector or a

4 Forexample, legal rules may often be irrelevant to officials who are not on the entity’s governing body, officials
who are not exercising statutory powers or fiduciary duties, officials who make decisions outside formal
meetings or hearings, or subordinate officials who are not the decision-maker.

5 Similarly, the State Services Commission’s Code of Conduct for the State Services summarises the key principles as

being fair, impartial, responsible, and trustworthy.
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particular part of it (such as the Code of Conduct for the State Services, or the
Cabinet Manual, or the State Services Commission’s Board Appointment and
Induction Guidelines);

+ relevant clauses in an employment agreement or contract for services;

+ rules of conduct or codes of practice applying to members of a profession or
industry;

+ general guidance or best practice publications (such as this one);
+ customary practice and behaviour in the public sector or a particular part of it;

« commonplace understandings of the concepts of integrity, honesty,
transparency, openness, independence, good faith, and service to the public;
and

+ analogies drawn from legal rules that apply to similar situations.

A list of other useful sources of guidance is set out in Appendix 1.

Statutory rules

Some rules for particular types of public entity (but mainly applying to members
of a governing body) are set out in statute. Statutory rules commonly do one or
more of the following:

+ prohibit members from discussing and voting at meetings on matters in which
they have an interest;

+ require members to disclose interests before appointment, and/or in a register
of interests, and/or at relevant meetings;

+ prohibit members from having an interest in certain contracts with their
entity;

+ prohibit members from signing documents relating to matters in which they
have an interest; and

+ provide mechanisms for seeking exemptions from the general rules.

Some key statutory rules can be found in the:

«  Crown Entities Act 2004;

+ New Zealand Public Health and Disability Act 2000;
- Companies Act 1993;

- Local Authorities (Members’ Interests) Act 1968; and
+ Education Act 1989.

Summaries of these statutory provisions are set out in Appendix 2.
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Common law rules

The common law requires that public decision-making be procedurally fair. In
particular, conflicts of interest are usually dealt with under the rule about bias.®

The rule about bias applies to an entity (or member or official) exercising powers
that can affect the rights and interests of others. Members and officials in such
a position must carry out their official role fairly and free from prejudice. The
current judicial expression of the test for bias is:

Is there a real danger of bias on the part of a member of the decision-making
bodly, in the sense that they might unfairly regard with favour (or disfavour) the
case of a party to the issue under consideration?”

Also, there is a common law rule that a person who has a fiduciary obligation
towards someone else (such as a trustee of a trust or director of a company) is
not allowed to put themselves in a position where their official role conflicts with
their personal interests.

A list of some New Zealand court cases that consider conflicts of interest is set out
in Appendix 3.8

What could happen if the rules or expectations are
breached?

A poorly managed conflict of interest can have consequences for both public
entities and members and officials.

Breaching a statutory rule may constitute grounds for removing a member from
office. In some cases, it might constitute an offence. Sometimes, the law provides
that a transaction of the public entity might be able to be cancelled. Some
matters might adversely affect the public entity’s audit report.

If an entity’s decision is tainted by bias or breach of a fiduciary duty, the courts
may declare the decision invalid or may prevent a person from exercising a power.
The risk, delay, and expense in defending a decision against a legal challenge can
be significant.

More often, if a conflict of interest is not handled well there is a risk that the
member or official, their managers, and the public entity may become the subject

6 However, one recent judicial decision appears to suggest that conflicts of interest can be regarded as a
standalone aspect of the general requirement of procedural fairness in public decision-making, and need not
necessarily be characterised using “bias” language and concepts: see Diagnostic Medlab v Auckland District Health
Board (HC, Auckland, CIV-2006-404-4724, 20 March 2007, Asher J).

7 See, for example, Riverside Casino v Moxon [2001] 2 NZLR 78 (CA).

8 Applying the rule about bias to members of local authorities is discussed in detail (together with summaries of

relevant cases) in our publication Guidance for members of local authorities about the law on conflicts of interest.
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of public criticism by politicians, the media, or members of the public. A regulatory
agency may conduct a formal inquiry into the public entity. The entity may take
disciplinary action against an employee.

A public scandal could be severely damaging to the public entity’s reputation, and
could lead to people losing their jobs.

Types of other interests

A conflict of interest can arise in a wide range of circumstances. The other

interest that overlaps with the official role might be financial or non-financial

(see paragraphs 2.45-2.48). It might be professional or personal. It might be
commercial or charitable. It might relate to a potential advantage or disadvantage.
It might relate to the member or official themselves, or another person or
organisation with whom they are associated. It might be something the member
or official is actively involved in, or something they have no control over. It

might arise from a longstanding state of affairs, or something that has only just
happened.

For instance, the member’s or official’s other interest could be:

+ holding another public office (see paragraphs 2.49-2.50);

+ being an employee, advisor, director, or partner of another business or
organisation;

+ pursuing a business opportunity;
+ being a member of a club, society, or association;

+ having a professional or legal obligation to someone else (such as being a
trustee);

- owning a beneficial interest in a trust;

+ owning or occupying a piece of land;

+ owning shares or some other investment or asset;

+ having received a gift, hospitality, or other benefit from someone;®
+ owing a debt to someone;

+ holding or expressing strong political or personal views that may indicate
prejudice or predetermination for or against a person or issue (see paragraphs
2.40-2.44); or

+ being a relative or close friend of someone who has one of these interests, or
who could otherwise be personally affected by a decision of the public entity
(see paragraphs 2.34-2.39).

9 Inthisarea, issues about conflicts of interest overlap with the management of sensitive expenditure. For further

guidance, see our 2007 publication Controlling sensitive expenditure: Guidelines for public entities.
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Which “relatives and close friends” need to be considered?

Considering the interests of relatives and friends requires careful judgement.
For matters covered by the Local Authorities (Members’ Interests) Act 1968, the
interests of a spouse, civil union partner, or de facto partner must be considered.
For matters covered by the Crown Entities Act, the interests of children and
parents must also be considered.

In general, we consider that, at least, the interests of any relative who lives with
the member or official (or where one is otherwise dependent on the other) must
be treated as being effectively the same as an interest of the member or official.

For other relatives, it will depend on the closeness of the relationship, and

the degree to which the public entity’s decision or activity could directly or
significantly affect them. (We discuss assessing the seriousness of a conflict of
interest in Part 4.) A relationship could be close because of the directness of the
blood or marriage link, or because of the amount of association. There are no clear
rules because these questions involve matters of degree, but it will usually be wise
not to participate if relatives are seriously affected.

Some cultures, including Maori culture, have a broad concept of who is regarded
as a family member or relative. The same general principles apply. In our view, a
conflict of interest issue will not often arise where the connection is simply that
the other person is part of a member’s or official’s wider kin group descended
from a common ancestor (such as an iwi or hapl).1° Nevertheless, care needs to be
taken.

Questions of judgement and degree also arise when considering friends and other
associates. However, in our view it is unrealistic to expect the member or official
to have absolutely no connection with or knowledge of the person concerned.
New Zealand is a small and interconnected society. So, for example, we consider
that simply being acquainted with someone, or having worked with them, or
having had official dealings with them, will not usually create any problem.
However, a longstanding, close, or very recent association or dealing might.

Where the public entity’s decision or activity affects an organisation that a relative
or friend works for, it may be legitimate to take into account the nature of their
position —for instance, whether they are a senior executive or owner, or whether
they are a junior staff member who is not personally involved in the matter and
who would not be personally affected by the decision.

10 However, there may be cases when an iwi interest could create a conflict of interest (such as where the member
or official is working for a public entity on a Treaty settlement where they are likely to end up as a beneficiary

—but in that case the interest belongs to the member or official themselves rather than to their relative).
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Prejudice and predetermination

Members and officials are, of course, entitled to have their own personal views.
Indeed, a member or official may often be expected to use their own particular
opinions or ideas in carrying out their work.

However, sometimes having strong views about a matter can create a risk of
prejudice or predetermination. A member or official might be regarded as biased if
their behaviour or beliefs indicate (especially, but not necessarily, when expressed
in a public statement) that they have made up their mind about a matter before it
came to be heard or deliberated on. In other words, that they have a “closed mind”
or fixed position, and are not willing to fairly consider all relevant information and
arguments.

The degree of strictness with which this principle is applied will depend on the
context. For quasi-judicial decisions, decision-makers are held to an exacting
standard of impartiality and objectivity.

In other contexts, it may be more acceptable to expect members or officials to:

+ have a preliminary position (especially where a proposal is being consulted on
or where the public entity is expected to perform an advocacy role); or

already hold —and perhaps have expressed — strong personal views about the
matter (especially for decisions that are made by an elected or representative
body, and which are political in nature or involve high-level policy-making); or

draw on their own knowledge or experience (especially for decisions that are
entrusted to particular people because of their special expertise in the subject).

General personal factors, such as a member’s or official’s ethnicity, religion,
national origin, age, political or philosophical leanings, wealth, or professional
background, will not often constitute predetermination (unless it gives rise to a
strongly held personal belief that directly relates to the matter being considered).

Distinguishing financial and non-financial conflicts
of interest

Sometimes it may be necessary to decide whether a conflict of interest is financial
(sometimes called pecuniary) or non-financial. This is because financial conflicts
of interest are often treated more strictly than non-financial conflicts of interest.
Some of the statutory requirements focus primarily on financial interests. At
common law, any financial conflict of interest (except one that is trivial) amounts
to an automatic disqualification from participation in the decision, regardless

of any other appearance of bias. (In other words, where the conflict of interest is
financial, bias is presumed to exist.)
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A financial conflict of interest is one where the decision or act:

..could reasonably give rise to an expectation of financial gain or loss to the
person concerned.**

A financial conflict of interest need not involve cash changing hands directly.
It could, for example, relate to an effect on the value of land or shares that the
member or official owns, or an effect on the turnover of a business that the
member or official is involved in.

A non-financial conflict of interest does not have a financial component. It may
arise, for example, from a personal relationship, or involvement with a non-profit
organisation, or conduct or beliefs that indicate prejudice or predetermination.

Where the other interest is a direct consequence of the
official role

Sometimes a member or official is involved in a second entity quite deliberately.
They may have been appointed specifically to represent the first entity (for
example, a councillor of a local authority appointed as its representative on a
community trust, or a board member appointed as a director of a subsidiary
company), or simply because of their position in the first entity. In those cases,
it could be consistent with their role for them to participate at meetings of the
first entity in some matters that concern the second organisation — especially
if that second role gives them specialised knowledge that it would be useful to
contribute. This may be legitimate, and mutually beneficial, because for many
matters there will be no risk that the member or official could advance any private
interest, or show partiality, or otherwise act in a way that was not in the first
entity’s best interests.

However, the member or official must be careful not to assume that this is

always the case. Conflicts of interest could still arise with some decisions. This is
especially likely where the member or official may be under a legal duty (as, say, a
director or trustee) to act in the best interests of one entity. For instance, a conflict
of interest might arise where one entity is making a decision about funding the
other, or about the continued existence or viability of the other, or about a formal
submission that the other has made.

11 See Downward v Babington [1975] VR 872.
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Public entities should establish policies and procedures as a tool for helping them
and their members and officials identify and deal with conflicts of interest.

Managing conflicts of interest can never be as simple as creating and enforcing a
set of rules. Nevertheless, robust policies and procedures within a public entity are
a useful starting point.

Policies and procedures can provide clear rules for simple and predictable
situations, and establish a process for dealing with the more difficult ones. They
help reaffirm the public entity’s commitment to the key principles associated with
managing conflicts of interest, and encourage organisational transparency.

Focus on the public entity’s particular circumstances

In preparing its policies and procedures, a public entity should take into account
the nature of its own particular structure, functions and activities, and any
applicable statutory requirements. It should consider what its operations are,
what fields it operates in, and what sorts of problems or risks might typically arise.
For example, does the public entity do a lot of:

- contracting;

+ allocating grants;

+ public consultation; or

+ quasi-judicial or regulatory decision-making?

The public entity may need to think carefully about who a policy should apply
to. Some parts of the policy may be relevant only for board members or for
employees. Some parts may not need to apply to all staff. It may also be prudent

to require certain types of contractors or consultants to comply with the policy,
even though they are not employees.

Some situations will be foreseeable, and the answer straightforward. For those
situations, clear rules could be established in a policy. For example (but depending
on the nature of the entity’s operations), a public entity might prohibit members
and officials from:

+ beinginvolved in a decision to appoint or employ a relative;
+ conducting business on behalf of the entity with a relative’s company;

+ owning shares in (or working for) particular types of organisation that have
dealings with (or that are in competition with) the public entity;

+ deliberating on a public consultation process where the member or official has
made a personal submission (or from making submissions at all, in areas that
directly relate to the entity’s work);




Part 3

Inaugural Council Meeting 30 October 2013 Page 118

Policies and procedures

3.7

3.8

3.9

3.10

+ accepting gifts in connection with their official role; or

- influencing or participating in a decision to award grants or contracts where
the member or official is connected to a person or organisation that submitted
an application or tender.

Periodic declarations of interests

One method many public entities use is to require members or officials to
regularly (for example, yearly) complete and submit a declaration listing specified
personal interests. This is sometimes called an “interests register”. If managed

in this way, these declarations are not of conflicts of interest, because only the
interests are recorded.?

This method enables relevant managers to be aware of most relevant ongoing
interests, and acts as a reminder to members and officials of the need to be alert
for conflicts of interest. The register, if reviewed and updated regularly, helps
people to monitor situations that could give rise to a conflict of interest, and

to identify conflicts of interest at an early stage. Placing interests on record is
consistent with the principle of transparency.

An interests register can help public entities identify when a conflict of interest
might arise so that steps can be taken to manage it. However, such a register is no
more than a tool to help members, officials, and public entities in their efforts to
identify and manage conflicts of interest before they create problems. An interests
register is not a substitute for disclosing and dealing with specific conflicts of
interest as and when they arise. Public entities need to ensure that members and
officials understand their ongoing obligations.

What to cover in policies and procedures
Policies and procedures could:?

- state principles or values that emphasise the entity’s commitment to
addressing conflicts of interest, and the importance of people within the entity
being alert for such situations;

1 See, forexample, the interests registers required for Ministers and members of Parliament by the Cabinet Manual

and the Standing Orders of the House of Representatives respectively.

2 Although, the register might also be used to contain disclosures of conflicts of interest, and records of the
mitigation action decided upon. Keeping all such records together in one place may help the entity to comply
with requirements to disclose related party transactions in its financial statements — see accounting and auditing
standards SSAP-22 and AS-510.

3 Some of the publications listed in Appendix 1 contain more detailed guidance on preparing and implementing
policies and procedures. See, in particular, Managing Conflicts of Interest in the Public Sector: Toolkit by the
Independent Commission Against Corruption and the Crime and Misconduct Commission, and the Organisation

for Economic Co-operation and Development’s Guidelines for Managing Conflict of Interest in the Public Service.
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establish rules for the most important and obvious actions that people must or
must not take (see paragraph 3.6);

establish a mechanism (such as an interests register) for recording those types
of ongoing interests that can commonly give rise to a conflict of interest, and

a procedure for putting this into effect and updating it on a regular basis (see
paragraphs 3.7-3.9);

set out a process for identifying and disclosing instances of conflicts of interest
as and when they arise (including a clear explanation of how a member or
official should disclose a conflict of interest, and to whom);

set out a process for managing conflicts of interest that arise (including who
makes decisions, and perhaps detailing the principles, criteria, or options that
will be considered);

provide avenues for training and advice;
provide a mechanism for handling complaints or breaches of the policy; and

specify the potential consequences of non-compliance.

However, policies and procedures are not enough in themselves. They cannot
be expected to anticipate every situation. Moreover, the seriousness of some
situations will be a question of degree, and not amenable to a rule. Accordingly,
policies and procedures may need to retain some flexibility for the exercise of
judgement in individual cases. A policy should not state or suggest that the
specific situations it covers are an exhaustive list.
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4.1 As noted in Part 3, policies and procedures cannot predict all situations, and the
seriousness of some will be a question of degree. Accordingly, some situations will
need to be the subject of discretionary judgements as and when they arise.

4.2 There are two aspects to dealing with particular situations:

+ identifying and disclosing the conflict of interest (primarily the responsibility of
the member or official concerned); and

- deciding what action (if any) is necessary to best avoid or mitigate any effects
of the conflict of interest (primarily the responsibility of the public entity).

Identifying and disclosing a conflict of interest

4.3 Conflicts of interest can arise at any time. Members and officials need to remain
ever alert to this possibility.

Whose obligation?

4.4 The member or official with the conflict of interest is obliged to identify it, and
disclose it to the relevant people in a timely and effective manner.

4.5 The member or official concerned will always have the fullest knowledge of their
own affairs, and will usually be in the best position to realise whether and when
something at work has a connection with another interest of theirs. (However,
managers and other senior personnel should remain generally alert for issues
affecting other people that may create a problem.)

How to identify conflicts of interest

4.6 In Part 2, we discuss in detail the nature of conflicts of interest, and the types of
other interest that can give rise to a conflict of interest. The key question that
must always be addressed is:

Whether a member’s or official’s duties or responsibilities to a public entity
could be affected by some other interest or duty that the member or official
may have.

4.7 As noted in paragraphs 2.5-2.7, it is important to focus on the overlap between
the two interests —that is, whether the member’s or official’s other interest has
something to do with the particular matter that is being considered or carried out
by the public entity.

4.8 It is better to err on the side of openness when deciding whether something
should be disclosed. Many situations are not clear-cut. If a member or official is
uncertain about whether or not something constitutes a conflict of interest, it
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is safer and more transparent to disclose the interest anyway. The matter is then
out in the open, and the expertise of others can be used to judge whether the
situation constitutes a conflict of interest, and whether the situation is serious
enough to warrant any further action.

Disclosure promotes transparency, and is always better than the member or
official silently trying to manage the situation by themselves.

How to disclose conflicts of interest

If a matter in which a member or official has an interest arises at a formal
meeting, the member or official should declare to the meeting that they have an
interest in the matter before the matter is discussed. The declaration should be
recorded in the minutes of the meeting.

In other situations, the matter should be raised and discussed with a relevant
person as soon as the potential for a conflict of interest is identified. For most
staff, the relevant person will be their manager (or another designated person
in the public entity). For a chief executive, the relevant person may be the board
chairperson or responsible Minister, or another senior person in the public
entity. Board members should make a disclosure to the chairperson or deputy
chairperson.

There might be an applicable law or internal policy that requires a disclosure to be
lodged in a register. It is always wise to record any disclosure in writing anyway.*

If something significant changes about the official role or the other interest, or the
nature of the connection between them, the member or official should make a
further disclosure, in case it is necessary to reconsider any decisions about how to
deal with the conflict of interest.

Deciding on further action

Simply declaring a conflict of interest is not usually enough. Once the conflict
of interest has been identified and disclosed, the public entity may need to take
further steps to remove any possibility — or perception — of public funds or an
official role being used for private benefit.

The public entity should carefully consider what, if anything, needs to be done to
adequately avoid or mitigate the effects of the conflict of interest.

1 The entity may also be required to disclose some matters in its financial statements, to comply with relevant
accounting and auditing standards — see SSAP-22 and AS-510. Those standards require the disclosure of
transactions with related parties. In short, a “related party” is someone who has the ability, directly or indirectly,

to control or exercise significant influence over the other party.
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Whose obligation?

In some cases, the decision about what the member or official needs to do will be
straightforward, because there may be a clear legal requirement or other written
rule covering the situation, of which the member or official ought to be aware.
(An example is where there are statutory rules about participating in meetings
that apply to members of a governing body.) In such cases, the onus to be aware
of the rule, and to comply with it, lies with the member or official concerned. The
judgement is theirs to make.

However, in all other cases, the primary obligation to determine the appropriate
next steps (and to direct the affected member or official accordingly) will lie with
the public entity. It is a question of risk management for the public entity. The
decision-maker will usually be the official’s manager (or other relevant person

as discussed in paragraph 4.11 in relation to disclosure).2 The public entity’s
chairperson, chief executive, legal advisors, human resources staff, and other
managers may need to take an active part in helping to make decisions or offering
advice to decision-makers.

What should be done?

In each case, it is important for the public entity to actively consider whether
something more ought to be done after disclosure. In doing so, the entity should
have regard to the principles mentioned in paragraph 2.16, and the risk of how
outside observers might reasonably perceive the situation. It is not safe to assume
that a disclosure, with nothing more, is always adequate.

First, if any legal requirement applies, then compliance with that is critical, and
overrides any other scope for discretionary judgement. (For example, where the
situation involves a legal requirement about a board member participating in a
meeting, the law will usually require the member to refrain from participating in
discussions and voting on the matter. In those cases, there is usually no scope to
decide on some lesser mitigation option.)

Secondly, the public entity should consider whether any relevant policy of the
entity contains a clear rule covering the situation.

Thirdly, if no relevant legal requirement or policy applies (or after any such rule
has been complied with), then the public entity should also consider whether
anything more needs to be done. This is where there may be scope for a range
of options. This assessment involves the exercise of a discretionary judgement.
In especially difficult situations, it may be necessary to seek professional advice,
and/or consult other published sources of guidance.

2 For convenience, we refer to the decision being made by “the public entity”.
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In exercising judgement, the public entity needs to assess carefully:
- the seriousness of the conflict of interest; and

+ therange of possible mitigation options.

Assess the seriousness of a conflict of interest

Several factors may need to be weighed in assessing the seriousness of the
conflict of interest. They include:

+ the type or size of the member’s or official’s other interest;

+ the nature or significance of the particular decision or activity being carried out
by the public entity;

+ the extent to which the member’s or official’s other interest could specifically
affect, or be affected by, the public entity’s decision or activity; and

- the nature or extent of the member’s or official’s current or intended
involvement in the public entity’s decision or activity.

Seriousness is a question of degree. It involves a spectrum of directness and
significance. Directness (and its opposite, remoteness) is about how closely

or specifically the two interests concern each other. Significance is about the
magnitude of the potential effect of one on the other.

Sometimes, the public entity may judge that the overlap of the two interests is so
slight that it does not really constitute a conflict of interest. In other words, there
is no realistic connection between the two interests, or any potential connection is
so remote or insignificant that it could not reasonably be regarded as a conflict of
interest.

However, it must be remembered that this judgement is not primarily about
the risk that misconduct will occur. It is about the seriousness of the connection
between the two interests.

Similarly, an interest might not be regarded as serious if it is a generic interest
held in common with the public (that is, the interest is of substantially the same
kind and size as one that is held by all members —or a large segment — of the
public, and is not affected in any special way).?

Mitigation options
Selecting a suitable mitigation option will largely be informed by the judgement
about the seriousness of the conflict of interest in each particular case. It may also

be necessary to take into account the practicability of any options for avoiding or
mitigating the conflict.

3 See part 5 of our 2007 publication Local government: Results of the 2005/06 audits (parliamentary paper
B.29[07b]), for a discussion of the concept of “interests in common with the public”in the context of members of

local authorities.
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There is a broad range of options for avoiding or mitigating a conflict of interest.
The options (listed roughly in order of lowest to highest severity) include:

+ taking no action;

+ enquiring as to whether all affected parties will consent to the member’s or
official’s involvement;

- seeking a formal exemption to allow participation (if such a legal power
applies);
+ imposing additional oversight or review over the official;

+ withdrawing from discussing or voting on a particular item of business at a
meeting;

+ exclusion from a committee or working group dealing with the issue;
+ re-assigning certain tasks or duties to another person;
+ agreement or direction not to do something;

+ withholding certain confidential information, or placing restrictions on access
to information;*

- transferring the official (temporarily or permanently) to another position or
project;
+ relinquishing the private interest; or

+ resignation or dismissal from one or other position or entity.”

In instances where the public entity judges that a situation does not really
amount to a conflict of interest after all, or is too indirect or insignificant, it may
formally record or declare the disclosure and assessment in some form, but decide
to take no further action.

However, it should not be assumed that this will always be enough. The risk to
be assessed is not just the risk of actual misconduct by the particular member or
official involved, but the risk that the public entity’s capacity to make decisions
lawfully and fairly may be compromised, and the risk that the entity’s reputation
may be damaged. In making this assessment, the public entity needs to consider
how the situation may reasonably appear to an outside observer.

Continuing to be involved in a matter despite having recognised a conflict

of interest may occasionally be necessary if the conflict is inevitable and
unavoidable, and the matter cannot reasonably be dealt with without the
member’s or official’s involvement. That should be rare (and in such cases other
mitigation options might need to be considered, too). One example is where all
relevant people have a conflict of interest.

4 This might sometimes include post-employment restrictions, such as those imposed under a restraint of trade
agreement.

5 It might even be necessary to refrain from having further dealings with a person or organisation.
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The most typical mitigation options involve withdrawal or exclusion from
involvement in the public entity’s work on the particular matter —that is, the fifth,
sixth, and seventh bullet points in paragraph 4.29. Taking one of those steps will
usually be enough to adequately manage a conflict of interest.

Occasionally a conflict of interest may be so significant or pervasive that the
member or official will need to consider divesting themselves entirely of one

or other interest or role. But these cases are likely to be uncommon. The other
interest needs to be considered in relation to a particular matter coming before
the public entity, so it will not often be necessary to ask, in a general sense,
whether a conflict of interest is so great that the member or official should not
remain working for the public entity at all.

However, giving up an interest or role may not always adequately deal with a
conflict of interest, if it happens at a very late stage.® In other words, sometimes it
might be too late for the member or official to choose to withdraw from one role
or interest in order to be able to carry on with the other one.

If circumstances change, a decision about whether there is a conflict of interest, or
how to manage it, may need to be reviewed.

Many situations are not clear-cut, and so a range of possible judgements could
be reasonable. The decision about what to do in any particular case is an internal
matter. It is for the public entity to judge (except in cases where a legal obligation
falls directly on the affected member or official, in which case it is for them to
judge).

But, in the interests of openness and fairness (and to minimise the risk of the
public entity having to defend itself against an allegation of impropriety), it is
always safer to err on the side of caution.

As noted above, once a conflict of interest is recognised, the most common
response should be withdrawal or exclusion from considering the matter.

It is wise to make a written record about any decision. This might include details
of the facts, who undertook the assessment and how, and what action was taken
as aresult’

6 See for example Diagnostic Medlab v Auckland District Health Board (HC, Auckland, CIV-2006-404-4724, 20 March
2007, AsherJ), Collinge v Kyd [2005] 1 NZLR 847, and Auckland Casino v Casino Control Authority [1995] 1 NZLR
142 (CA).

7 Sometimes risk management may be helped by also considering whether to make an announcement to certain

other people, or even publicly, about the conflict of interest and how it has been dealt with.
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In this Part, we use fictitious case studies to illustrate how conflicts of interest
can arise, and be managed, in practice. They are intended to show the range
of scenarios that can occur, and the issues that may need to be considered in
assessing their seriousness and deciding how to manage them. They should not
be treated as prescriptive for any given situation. They are examples, not rules.
In reality, sometimes a small difference in context or detail can make a critical
difference. People will have to exercise their own judgement.

The case studies are:

- Case study 1: Funding for a club;

+ Case study 2: Family connection to a tenderer for a contract;

+ Case study 3: Employment of a relative;

+ Case study 4: Public statements suggesting predetermination;

+ Case study 5: Decision affecting land;

+ Case study 6: Gifts and hospitality;

+ Case study 7: Making a public submission in a private capacity;

+ Case study 8: Mixing public and private roles;

+ Case study 9: Personal dealings with a tenderer for a contract;

+ Case study 10: Duties to two different entities; and

+ Case study 11: Professional connection to a tenderer.

Case study 1: Funding for a club

Sam is a grants officer for a Crown entity that offers funding to community
organisations for a range of environmental projects. In her role, she carries out
an initial assessment of applications and writes reports for the committee that
will consider and decide on each funding round. She also monitors the use of the
funding.

Sam is also a member of a small local residents’ association. The association
has applied for funding to clean up a local stream and carry out a native shrub
replanting programme in her community.

Normally, this application would be one that Sam would deal with in her work.

A conflict of interest exists here. Someone could reasonably allege that Sam’s
likely desire for her association to be successful in its bid might mean that she
will not be completely impartial in the way she analyses this application (and the
other applications that are competing for the same pool of money). The decision
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to be made is specifically about the residents’ association, and probably affects its
funding in a significant way.

Sam should tell her manager about her personal connection to this application.
Sam’s manager should consider the nature of Sam’s role in processing these sorts
of applications, whether her position has a significant influence on decision-
making, and whether it is practicable for someone else in the organisation to work
on the particular application.

It may be prudent for Sam’s manager to ensure that all of the applications for this
particular set of funding (including the applications from others) are processed
by someone else. If the manager takes this view, it may also be preferable that
the other person should not be someone for whom Sam has line management
responsibility. If the application from Sam’s association is successful, Sam might
also need to be excluded from administering that grant.

Alternatively, it might be the case that no steps are warranted because Sam’s role
is a low-level administrative one and all the substantive analysis is done by others.
Another possibility is that the above steps are impracticable, because Sam is the
only person in the organisation who can do the work. In that case, some other
option (such as carrying out an additional peer review of her work on the matter)
might have to be used.

In this case, a conflict of interest exists even though Sam is not one of the leaders
of the residents’ association, did not prepare the application, does not personally
have a financial interest in the matter, and believes she could still consider all
applications fairly and professionally. The association is small, and so Sam is likely
to know its leaders well and work closely with them. However, the situation might
be different if the association was a large nationwide organisation like Rotary, and
the application was from a different branch of that organisation.

Case study 2: Family connection to a tenderer for a
contract
Hoani is a project manager for a district health board (DHB). The DHB contracts

out some functions to private providers. As part of his role, Hoani is running a
tender process for contracts for a provider to deliver certain health services.

Hoani’s brother-in-law, who he knows well, is the managing director and a
significant shareholder of one of the private companies that is tendering for the
latest contract.

A conflict of interest exists here. It is not a financial conflict of interest, because
Hoani is not involved in the tendering company and is not dependent on his
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brother-in-law. But the family connection to the company is a reasonably close
one, and the decision to be made by the DHB directly relates to the company.
Hoani is likely to have feelings of loyalty to his brother-in-law (or at least this
would be a likely perception).

Hoani should tell his manager about his personal connection to the tendering
company, and the manager should assign the management of this particular
tender process to someone else. It may also be prudent to take steps to ensure
that Hoani does not have access to information about the other tenders, or other
confidential information about this particular tender process.

It is relevant to the assessment of this situation that Hoani’s relative is in an
important role at the tendering company. The answer might be different if the
relative was in @ much more junior position and was not personally involved in the
company’s tender, especially if the company was a large one. The answer might
also be different if the relative was a distant relative whom Hoani had met only a
few times in his life. Assessing the closeness of a personal connection to someone
(or the appearance of such closeness) requires careful judgement.

Case study 3: Employment of a relative

Stephanie is the principal of a secondary school in a small town. She takes a
leading role in handling the recruitment of key staff.

Avacancy has arisen for the position of finance manager and Stephanie’s husband
has expressed an interest in applying for the position.

Stephanie has a conflict of interest here. The school needs to employ staff on
merit, and must avoid perceptions of undue influence or preferential treatment in
appointment decisions.

Stephanie should advise the chairperson of the school’s board about the situation.
The board should ensure that this appointment process is handled entirely

by others, and that Stephanie has no involvement in the process. Because of
Stephanie’s own position, the board needs to take extra care to ensure that the
process is truly transparent and competitive, so that all suitably qualified people
are able to apply and be fairly considered, and that there can be no reasonable
suggestion that Stephanie may have influenced the decision from behind the
scenes.

But managing the initial appointment process is not the only type of conflict of
interest that needs to be considered carefully by the school. Issues are also likely
to arise in the ongoing working relationship, where there are matters that directly
affect or involve both Stephanie and her husband.
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It is a fact of life that there will be times when two people who are related —or
who are in a personal relationship — will work for the same organisation. That is
not usually improper in itself. Indeed, it would often be wrong for someone to
be disadvantaged simply because of who they are related to, especially in a large
organisation where the two people do not work closely together each day.

However, sometimes —and depending on the nature of the position —appointing
someone who is a relative could cause difficulties, even where a fair process has
been followed. This is because it can create a risk of a lack of independence, rigour,
and professionalism in ongoing decision-making. In a public entity, it would
usually be unwise for relatives to hold two of the most senior positions, or to hold
positions that are in a direct reporting relationship.

In Stephanie’s husband’s situation, the school’s board could consider whether it
would be able to manage the frequent and significant conflicts of interest that
would be likely to arise if Stephanie’s husband was appointed. The two roles are
senior ones and likely to involve a direct reporting relationship (or at least a lot of
working closely together on managing the school’s finances).

It can be difficult to decide the fairest course of action in these situations. Here,
the board might decide not to the appoint the husband because it would be
too burdensome and complex to try and manage the likely ongoing conflicts of
interest.

Case study 4: Public statements suggesting
predetermination

Ruth is an elected member of a district council. She sits on the council’s
planning hearings committee, which considers and decides on resource consent
applications.

During the last election campaign, Ruth pledged to oppose an ice-skating rink
that a developer hoped to build in town. One of her published campaign pledges
was “Ruth will sink the rink”. Later, she declared in the local newspaper that the
proposal would succeed “over my dead body”. The developer has now applied to
the council for resource consent to build the rink, and the application is about to
be considered by the planning hearings committee.

Ruth’s previous comments are likely to mean that she is biased. Even if she is

not biased, there will certainly be a very strong public perception that she is. If
she participates in decision-making on the resource consent application by the
council or its committee, the developer could argue that it has not had a fair and
impartial hearing, because one of the decision-makers had a predetermined view.
The council’s decision could be open to legal challenge on the ground of bias.
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Ruth should stand down from the planning hearings committee for its
consideration of this application. (If she refused to do so, and the council was very
concerned about the legal risk to its decision that her involvement would cause,
the council might be able to resolve to remove her from the committee.)

Although local body politicians can be expected to take office with pre-existing
views and policies on a wide range of matters, their role sometimes requires them
to act judicially. When acting in that capacity, they should take extra care not to
express views in a way that suggests their mind is firmly made up about such a
matter before having heard all views, or that their position is so fixed that they are
unwilling to fairly consider the views of others, or that they are not prepared to be
persuaded by further evidence or argument.

The type of function being exercised is relevant to whether the line has been
crossed. In Ruth’s case, a strict standard should be applied, because the council is
acting in a regulatory capacity, and because a resource consent grants the holder
a legal right. The council needs to follow a fair process and make its decision on
lawful grounds that comply with the Resource Management Act 1991, because
it is making a decision that could be appealed to the Environment Court or be
subject to judicial review by the High Court.

Case study 5: Decision affecting land

Tom is a civil engineer and works for a State-owned enterprise (SOE) that is
responsible for a national infrastructure network of gas pipes. The SOE is planning
to build a major new mains pipeline to increase supply capacity from a refinery to
a large city.

The pipeline has to cross a distance of 300 kilometres, and the SOE has come up
with several different options for its route, which it will now consider in more
detail. The SOE has to acquire land — compulsorily if necessary —along its chosen
route. The project is opposed by many people who live along the possible routes,
who fear the pipeline will adversely affect the natural environment and devalue
their remaining land. Tom has worked on a number of areas of the project, and
has now been appointed to the Route Options Working Group that will assess the
route options and make a recommendation to the board.

Tom is also part-owner of a farm that lies directly in the path of one of the route
options.

Tom has a conflict of interest here. He has a personal stake in the decision about
which route to choose, because his land could be affected. Although the working
group is not the final decision-maker in this matter, it does have a key role in
analysing the route options and making a recommendation.
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Tom should advise his manager that he has an interest in a property affected by
one of the options. Tom’s role will need to be considered carefully. It may be that
Tom does not mind whether the pipeline ends up crossing his land —he may

not share any of the concerns of the project’s opponents. He may believe that

he could contribute conscientiously to the working group to help it arrive at the
best technical answer. But his manager should bear in mind the risk that, if Tom’s
personal connection becomes publicly known, others might easily think that it
could affect his views or actions.

His manager might have to remove him from the working group and assign

him to other tasks. (There may be other aspects of the project that Tom remains
well-suited to work on, which have no connection to the question of which route
to choose.) It may also be prudent to ensure that Tom does not have access to
confidential information about the decision before it is made public, in case he is
considering selling his land.

Alternatively, Tom’s expertise may be indispensable to the project, or he may
have a very small part in the overall process. Some other options might therefore
need to be considered (such as only partly limiting his role, or imposing extra
supervision).

Case study 6: Gifts and hospitality

Rawiri works in the corporate services division of a government department. As
part of his role, he manages the department’s contractual relationship with its
preferred rental car provider. The arrangement with this preferred supplier has
been in place for several years, and so the department has decided to re-tender
the contract. Rawiri has told the existing provider that he will soon be inviting
expressions of interest for a new contract from the existing provider and its main
competitors.

Rawiri has regular relationship management meetings with the existing provider.
At a recent meeting, the provider offered to fly him to another city to inspect a
new fleet of cars that will shortly be available, and said that the provider would
also be able to arrange for Rawiri to have complimentary corporate box tickets

to a rugby test match that happened to be on that night, and to stay on for the
weekend in a downtown hotel.

This situation creates risks at any time, but especially given the imminent tender
process. Rawiri might not be seen as impartial if he is involved in choosing the
new preferred supplier. A competitor of the existing provider could allege that
Rawiri is being given an inducement or reward in the implicit expectation that he
will look more favourably on the existing provider in the coming tender round (or
that he will receive further gifts if the existing provider is successful).
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Rawiri should discuss the offer with his manager, and carefully consider the
department’s policy on gifts and hospitality.* Given the circumstances, it

would not be appropriate to accept the offer of the sports tickets and hotel
accommodation. With the offer to be flown to another city to inspect the new
fleet of cars, careful consideration should be given to whether business reasons
can justify the visit. (If it goes ahead, the public entity might decide to offer to pay
the cost of it.) If other forms of gift or hospitality have already been accepted, the
appropriateness of Rawiri having a role in the coming tender process might need
to be reconsidered, too.

This does not mean that gifts must always be refused. It is reasonable to consider
the value or nature of the gift and extent of personal benefit (for example, it

may be acceptable to accept a gift that is inexpensive and widely distributed).

The context and reason or occasion for the gift is relevant, too. For an entity that
operates in a more commercial environment, some types of gift or hospitality may
be seen as a necessary element in maintaining relationships with stakeholders
and clients. However, in Rawiri’s case, the risk is higher because of the proximity to
the coming tender round where a strict and fair process will need to be followed
(and because the justification for at least some elements of the offer appears
dubious).

Case study 7: Making a public submission in a private
capacity

Ken is an elected member of a city council. The council is proposing to adopt

a new bylaw regulating the location of brothels. As it is required to carry out a
formal public consultation process on its draft bylaw, the council has invited
written submissions and will hold a public hearing where submitters can make
an oral presentation to a council committee. The adoption of the bylaw will be
decided by a vote of the full council.

Ken feels strongly about the draft bylaw, and wishes to lodge a submission.
This situation may create a conflict of interest for Ken.

Some public entities will have a code of conduct or policy that prohibits their
members or officials from making public submissions to the entity in a private
capacity.?

1 Most entities will have an internal policy that sets out in detail what is or is not acceptable in this area. See also
our 2007 publication Controlling sensitive expenditure: Guidelines for public entities (available at http://www.
oag.govt.nz/2007 /sensitive-expenditure), and the State Services Commission’s Guidance on acceptance of gifts,
benefits and gratuities (available at http://www.ssc.govt.nz/display/document.asp?navid=278).

2 In particular, senior officials — or officials who work in policy roles —in the public service need to take extra care to

maintain their political neutrality.
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Assuming that Ken will not be breaching the council’s code of conduct, he will

be entitled to exercise his democratic right to make a submission, like any other
private citizen. But, if he does so, he should not participate in the council’s decision
on whether to adopt the draft bylaw; nor should he sit on the committee that
hears and considers the submissions. Otherwise, his behaviour could indicate
predetermination. Ken would create the perception that he is attempting to act
as both an interested party and a decision-maker on the same matter or, in other
words, acting as a judge in his own cause. The council’s decision could be open to
legal challenge on the ground of bias.

Case study 8: Mixing public and private roles

Antonia is a senior scientist working for a Crown research institute (CRI). The CRI
has developed a new product that has significant revenue-earning potential, and
Antonia has worked on the product as part of her role in the CRI. However, the
CRI needs help in manufacturing and marketing the product on a large scale, so
plans to enter into a joint venture with a private company. The CRI is considering
appointing Antonia as one of its representatives on the governing body of the
joint venture.

Coincidentally, Antonia is also a shareholder in the private company that will be
the CRI's joint venture partner (although she had no role in the CRI’s selection of
it).

The situation creates a conflict of interest for Antonia. She stands to benefit from
the financial success of the private company. The fact that there may be no direct
disadvantage to the CRI (because the joint venture partners are working together,
hopefully for their mutual benefit) does not remove the conflict of interest. Her
interests in both the CRI and the private company could create confusion about
her role and primary loyalty. She could be accused of using her official position in a
way that advances her own private interests.

Antonia should advise her manager. It will probably be necessary for Antonia not
to be given any major role in governing or managing the joint venture, while she
has an interest in the private company.

Antonia’s manager might also need to think carefully about what other work,
if any, it is appropriate for Antonia to do on the project in her capacity as a CRI
employee. This decision may not be clear-cut. Antonia might be the best person
in the CRIto carry out certain tasks, but the risk is that she could be regarded as
spending a large part of her time as an employee of a public entity, and using
the CRI's resources, to carry out work that has a significant element of private
benefit for her. Her manager might judge that some involvement in the project
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is acceptable (or even necessary), but it may also be desirable to confine this. For
example, Antonia’s role could be changed so that she does not have the ability to
influence decisions about how the joint venture and project are run. Alternatively,
Antonia might be asked to give up one of her roles —that of employee or that of
shareholder.

If circumstances changed to a point where the CRI and the private company
became direct competitors with each other, then Antonia’s situation might
become even more difficult (especially if she remains in a senior position at the
CRI, or is still involved in this particular area of work). In that case, it may become
necessary for Antonia’s manager to insist on divestment of one or other role
—either that she relinquish her private interest or leave her job.?

Case study 9: Personal dealings with a tenderer for a
contract

Sandra is a consultant who specialises in project management. Her services have
been engaged by a government department to help it carry out a new building
project. As part of this role, Sandra has been asked to analyse the tenders for the
construction contract and provide advice to the department’s tender evaluation
panel.

Sandra has a lot of personal knowledge about one of the tenderers for the
construction contract. She used that firm to build her own house last year, and
she is currently using it to carry out structural alterations on several investment
properties that she owns. Because of this, she knows the directors of the company
very well, and has a high regard for their work.

This situation may create a conflict of interest for Sandra. She is expected to
impartially and professionally assess each of the tenders, yet she could be
regarded as being too close to one of the tenderers.

In Sandra’s case, it is probably unwise for her to play a role in the selection of the
tenderer, and she should be replaced for that role. (This may or may not require
ending the consultancy arrangement altogether, depending on what else Sandra
has been engaged to do.) Her dealings with the firm are recent and significant.
The risk is that, if this firm wins the contract, Sandra’s personal connections with
it might allow someone to allege that the department’s decision is tainted by
favouritism.

These sorts of situations are not always clear-cut. Particularly in small or
specialised industries, people often have had some degree of personal knowledge
of, or previous dealings with, other people or organisations that they have to make

3 Ifthe private company regularly carries on business in the same general industry as the CRI, the CRI might have

an internal policy prohibiting Antonia from being involved in such a company anyway.
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decisions about. That is not necessarily wrong. Indeed, they will often be chosen
for this role precisely because of their experience or expert knowledge, and that
might include general impressions about the reputation or competence of others.
So, sometimes, these sorts of connections might be judged to be too remote or
insignificant. For instance, in this case, the response would probably be different if
the firm'’s private work for Sandra had been a single, smaller job carried out several
years ago.

To take another similar example, careful judgement would also be necessary

if the connection was instead that the tendering firm was run by a friend or
acquaintance of Sandra. For example, it might be improper for Sandra to be
involved in assessing the tenders if the firm was run by a very good friend she
had known for many years and who had attended her wedding. By contrast,
there might not be any problem if Sandra simply knew the person in a casual way
through membership of the same sports club. Further careful judgements might
be necessary if Sandra had worked for the firm. For instance, the situation might
be problematic if she had been a full-time employee within the last year, or was
also currently providing significant consultancy advice to the firm on another
matter. On the other hand, it might not be problematic if she had worked for the
firm several years ago, or if she had provided only occasional pieces of consultancy
advice in the past.

This case also shows that public entities need to think about whether and how
to manage conflicts of interest that arise for someone who is not a member or
employee, but is instead a consultant or contractor. Sandra’s role is important to
the department and affects a key decision it has to make, and so can expose the
department to legal and political risk. She should be required to agree to abide
by the relevant conflict of interest policy that exists for staff. The departmental
manager who oversees her work should ensure that she understands the policy,
and should monitor her in the same way as an employee.

Case study 10: Duties to two different entities

Jean-Paul is a member of the council of a tertiary education institution (TEI). The
TEl has some contracting arrangements with private organisations to help to
deliver some educational courses. One of those arrangements is with a charitable
trust, under which the trust is funded by the TEl to prepare, administer, and teach
the course on behalf of the TEl. However, the TEl is now about to decide whether
to discontinue this arrangement.

Jean-Paul also happens to be one of the trustees of the charitable trust.
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Jean-Paul has a conflict of interest in this decision. He may not be affected
personally by the decision, but the trust will be, and he is closely associated with
the trust. (The conflict of interest may be particularly acute if the course is a
significant source of the trust’s funding and ongoing viability.) In addition, as a
member of the governing body of the TEI, Jean-Paul has a duty to act in the best
interests of the TEI, but, as a trustee, he also has a duty to act in the best interests
of the trust. In this case, the best outcome for one entity may not be the best
outcome for the other, and so it may be impossible for Jean-Paul to faithfully give
effect to his obligations to both entities.

Jean-Paul should declare a conflict of interest at relevant meetings of the TEI's
council, and refrain from discussing or voting on the TEI's decision. It might be
wise for him not to be provided with confidential information about the matter.
Jean-Paul may also need to consider whether he has a conflict of interest in the
matter at meetings of the trust.

Case study 11: Professional connection to a tenderer

Viliami works for a large multi-disciplinary professional services firm. Viliami,
through his firm, has been engaged by an SOE to help it choose a contractor to
manage a major land development project. Viliami is the person who will provide
expert advice to the panel that considers tenders.

Another division of Viliami’s firm wishes to submit a tender for the project.

A conflict of interest exists here. Viliami will be providing advice about a matter
that affects his own firm. Viliami does not personally have two conflicting roles,
but his firm does, and that creates a problem for him. In some situations involving
organisational connections, different individuals in the organisation can be
managed by insisting on a “Chinese wall” separation of roles and information.
Because this device is not always entirely satisfactory, it is best reserved for
situations when the connection is almost inevitable or the risk is very low. In this
case, however, the connection is fairly direct, even though it is not intended that
Viliami be one of the individuals managing the project. Another tenderer might
object that he is unlikely to be impartial. The risk of challenge could be high,
especially if the project is worth a lot of money.

Viliami should discuss the matter with the relevant manager in the SOE. If his
firm’s tender is to be considered, it is likely that Viliami will not be able to continue
with his role. Alternatively, when it first engaged Viliami’s services, the SOE could
have insisted on a condition that his firm would not be permitted to tender for the
project.
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Other sources of guidance

Some of the material listed here comes from other countries. While it is useful,
readers should bear in mind that the overseas material has been written for an
environment that may have different legal rules or public expectations.

+ Australian National Audit Office (2003), “Conflicts of Personal Interest and
Conflicts of Role” in Public Sector Governance, Canberra (available at http://
WWWw.anao.gov.au).

+Australian Public Service Commission (2003), APS Values and Code of Conduct in
practice, Canberra (available at http:/www.apsc.gov.au).

+ Cabinet Office (2001), Cabinet Manual, Wellington, paragraphs 2.46-2.77
(available at http://www.dpmc.govt.nz).

- Controller and Auditor-General (2007), Guidance for members of local
authorities about the law on conflicts of interest, Wellington (available at http://
www.oag.govt.nz).

+ House of Representatives (2005), Standing Orders of the House of
Representatives, Wellington, Standing Orders 164-167 and Appendix B
(available at http://www.parliament.nz).

+ Independent Commission Against Corruption/Crime and Misconduct
Commission (2004), Managing Conflicts of Interest in the Public Sector:
Guidelines, Sydney/Brisbane (available at http://www.icac.nsw.gov.au).

+ Independent Commission Against Corruption/Crime and Misconduct
Commission (2004), Managing Conflicts of Interest in the Public Sector: Toolkit,
Sydney/Brisbane (available at https://www.icac.nsw.gov.au).

- Integrity Coordinating Group (2006), Conflict of interest scenarios, Perth
(available at http://www.opssc.wa.gov.au).

+ Ministry of Education (2006), Conflicts of Interest for School Trustees Circular,
Wellington, (available at http://www.minedu.govt.nz).

+ New South Wales Ombudsman (2003), Public Sector Agencies Fact Sheet No. 3:
Conflict of Interests, Sydney (available at http://www.ombo.nsw.gov.au).

+ Office of Public Service Values and Ethics (2003), Values And Ethics Code for the
Public Service, Ottawa (available at http://www.hrma-agrh.gc.ca).

- Office of Public Service Values and Ethics (2006), Apparent Conflicts of Interest,
Ottawa (available at http:/www.hrma-agrh.gc.ca).

+ Organisation for Economic Co-operation and Development (2003), OECD
Guidelines for Managing Conflict of Interest in the Public Service, Paris (available
at http://www.oecd.org).
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- Organisation for Economic Co-operation and Development (2003), Managing
Conflict of Interest in the Public Sector: A Toolkit, Paris (available at http://www.
olis.oecd.org).

+ Privy Council Office (2006), Conflict of Interest and Post-Employment Code for
Public Office Holders, Ottawa (available at http://www.pco-bcp.gc.ca).

- State Services Commission (2004), Best Practice Guidelines for Departments
Responsible for Regulatory Processes with Significant Commercial Implications,
Wellington (available at http://www.ssc.govt.nz).

- State Services Commission (2007), Code of Conduct for the State Services,
Wellington (available at http://www.ssc.govt.nz).

+ State Services Commission (2005), Walking the Line: Managing Conflicts of
Interest, Wellington (available at http://www.ssc.govt.nz).

- State Services Commission (2006), Board Appointment and Induction
Guidelines, Wellington (available at http:/www.ssc.govt.nz).

+ White, Douglas, QC (2003), Report for State Services Commissioner on Civil
Aviation Authority Policies Procedures and Practices relating to Conflicts of
Interest and Conduct of Special Purpose Inspections and Investigations, State
Services Commission, Wellington (available at http://www.ssc.govt.nz).
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Some key statutory rules about conflicts of
interest

The descriptions that follow provide a summary of some key statutory provisions,
and enable a comparison between them. They are necessarily brief and general in
nature, and involve some paraphrasing. They are not a comprehensive statement
of the relevant law. Readers wanting to apply the rules to a particular situation
should refer to the wording of the relevant statute, or seek legal advice.

The Acts discussed in this Appendix are the:

« Crown Entities Act 2004;

+ New Zealand Public Health and Disability Act 2000;
« Companies Act 1993;

« Local Authorities (Members’ Interests) Act 1968; and
+ Education Act 1989.

Crown Entities Act 2004

The relevant provisions in this Act* apply to members of boards of statutory
entities (as that term is defined in the Act), except for district health boards.

Before appointment, a prospective member must disclose to the Minister the
nature and extent of all interests that they have, or are likely to have, in matters
relating to the entity.

A member who is “interested in a matter” relating to the entity must disclose the
nature and value (or extent) of the interest. The disclosure must be made in the
interests register, and to the chairperson (or deputy, or Minister, in some cases).
Standing disclosures (disclosures with ongoing effect) may be made. The member
must not vote or take part in any discussion or decision of the board or any
committee relating to the matter, nor otherwise participate in an activity of the
entity that relates to the matter, nor sign related documents.

A member is “interested” in a matter if they (or their spouse, civil union partner, de
facto partner, child, or parent) may derive a financial benefit from it; or if they may
have a financial interest in (or are a partner, director, officer, board member, or
trustee of) a person to whom the matter relates; or if they are otherwise directly
or indirectly interested in the matter. Certain exceptions apply, including where
the member is a member or officer of a subsidiary, or where the interest is so
remote or insignificant that it cannot reasonably be regarded as likely to influence
them in carrying out their responsibilities.

1 Seesections 31, 53,59, and 62-72.
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The board must notify the Minister of a failure to comply with these provisions,
and the member may be removed from office. In some cases, the entity may be
able to cancel a transaction that was entered into in breach of the conflict of
interest rules.

The chairperson (or deputy, or Minister, in some cases) may grant written
permission for one or more members to act despite their interest in a matter. Such
permission must be disclosed in the entity’s annual report.

For more information about these provisions, see the State Services Commission’s
publication Board Appointment and Induction Guidelines.

New Zealand Public Health and Disability Act 2000

The relevant provisions in this Act apply to members of boards of district health
boards (DHBs).2

Before appointment or election, a prospective member must disclose to the
Minister or electoral officer, and in the interests register, all conflicts of interest
that they have, or are likely to have, in matters relating to the DHB. A person who
fails to disclose a material conflict of interest before accepting nomination as a
candidate for election is disqualified from membership.

A member who is “interested” in a transaction of the DHB must disclose the
nature of the interest to the board. The disclosure must be recorded in the
minutes and in the interests register. The member must not vote or take part

in any deliberation or decision of the board relating to the transaction, nor sign
related documents. (The definition of being “interested in a transaction”is similar
to the definition of being “interested in a matter” under the Crown Entities Act.
One difference is that it excludes an interest in a party that is —or is owned by —a
publicly-owned health and disability organisation.)

A member who fails to comply with these provisions may be removed from office.

The other members of the board may decide to permit the member to participate
in the board’s deliberations (but not its decision) about the transaction. Certain
matters about the permission must be recorded in the minutes.

The Minister may waive or modify the prohibition on participation for particular
members or transactions or classes of transactions. A copy of any such waiver or
modification must be presented to the House of Representatives.

2 Seesections 6,21 and 29, clauses 6 and 17 of Schedule 2, and clauses 36-37 of Schedule 3. (Section 31 of the
Crown Entities Act 2004 applies to appointed members. Sections 53 and 59 of that Act also apply to members.)
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Companies Act 1993

This Act applies to company directors.?

A director who is interested in a transaction or proposed transaction with the
company must disclose the nature and value (or extent) of the interest (unless the
transaction is between the director and the company and is in the ordinary course
of business on usual terms and conditions). The disclosure must be made in the
interests register, and to the board. Standing disclosures may be made.

Adirector is “interested” in a transaction if they:
+ are party to it or may derive a material financial benefit from it;
+ have a material financial interest in another party to it;

- are adirector, officer, trustee, parent, child, spouse, civil union partner or de
facto partner of another party (or person who may derive a material financial
benefit from it); or

- are otherwise directly or indirectly interested in the transaction.
Certain exceptions apply, including in relation to subsidiaries and remuneration.

It is an offence for a director to fail to comply with these provisions. In some
cases, the company may be able to cancel a transaction in which a director was
interested.

Subject to the constitution of the company, a director who is interested in a
transaction may vote on a matter relating to it (and do other things relating to it
in their capacity as a director).*

Local Authorities (Members’ Interests) Act 1968

This Act applies to members of the governing bodies of city councils, district
councils, regional councils, community boards, tertiary education institutions, and
a range of other public bodies. It also applies to members of their committees.

A person is disqualified from being a member of the local authority (or a
committee) if they are concerned or interested in contracts with the authority
under which the total payments made, or to be made, by or on behalf of the
authority exceed $25,000 in any financial year.

It is an offence for the person to act as a member of the local authority while
disqualified.

3 Seesections 139-144. In relation to Crown entity companies, see also section 90 of the Crown Entities Act 2004
about disclosures before appointment.

4 However, this provision does not override the duty under section 131 to act in good faith and in the best interests
of the company: see Hedley v Albany Power Centre (No. 2) (2006) 9 NZCLC 264,095.
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The Auditor-General may grant prior approval and, in limited cases, retrospective
approval, of a member’s interest in contracts, which has the effect of suspending
the disqualification rule in relation to that case.

A member of the local authority (or a committee) must not vote on, or take part
in the discussion of, a matter before the authority in which they have a pecuniary
interest (other than an interest in common with the public).® Certain exceptions
apply. When the matter is raised at a meeting, the member must declare that
they have a pecuniary interest in it, and the minutes must record the fact of the
disclosure and abstention.

It is an offence for a member to breach this provision, and, if convicted, they
automatically vacate office.

The Auditor-General may grant an exemption or declaration, in a limited range of
situations, which allows a member to participate in a matter in which they have a
pecuniary interest.

In some cases, a member who is associated with a company is deemed to share
any interests of that company. A member can also have a deemed interest
through their spouse, civil union partner, or de facto partner.

For more information about this Act, see our 2007 publication Guidance for
members of local authorities about the law on conflicts of interest.

Education Act 1989

The relevant provisions in this Act apply to members of school boards of trustees.®

Before appointment or election, a prospective trustee must confirm that they are
eligible to be a trustee.

A person is disqualified from being a trustee of the board (or member of a
committee) if they are concerned or interested in contracts with the board under
which the total payments made, or to be made, by or on behalf of the board
exceed a specified amount (currently $25,000) in any financial year.

In some cases, a trustee who is associated with a company is deemed to share any
interests of that company.

The Secretary for Education may grant approval of a contract, which has the effect
of suspending the disqualification rule in relation to that case.

5 Asimilar rule for members of tertiary education institution councils is also provided in section 175 of the
Education Act 1989. The council may dismiss a member who, without reasonable excuse, breaches that provision
—section 174.

6 Seesections 103, 103A, and 103B, and clause 8 of Schedule 6.
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Atrustee must be excluded from any meeting of the board while it discusses,
considers or decides on a matter in which they have a pecuniary interest, or any
interest that may reasonably be regarded as likely to influence them in carrying
out their duties and responsibilities. However, they may attend to give evidence,
make submissions, or answer questions.

For more information about these provisions, see the Ministry of Education’s

publications Conflicts of Interest for School Trustees Circular and Guidelines for
Approval of Board Contracts Notice 2004.
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Appendix 3
Some New Zealand court cases that
consider conflicts of interest

Diagnostic Medlab v Auckland District Health Board (HC, Auckland, CIV-2006-404-
4724,20 March 2007, Asher J)

O’Hara v Finch (HC, Wellington, CIV-2006-485-969, 7 November 2006, Ronald
YoungJ)

Lamb v Massey University (CA, CA241/04, 13 July 2006, William Young P;
Hammond & Allan J))

Hedley v Albany Power Centre (No 2) (2006) 9 NZCLC 264,095

R v B (HC, Auckland, CIV-2006-404-1666, 12 May 2006, Asher J)

Accent Management v Commissioner of Inland Revenue (2006) 22 NZTC 19,758
Church v Commerce Club of Auckland [2006] NZAR 494

Collinge v Kyd [2005] 1 NZLR 847

Zaoui v Greig (HC, Auckland, CIV-2004-404-000317, 31 March 2004, Salmon &
Harrison JJ)

Pratt Contractors v Transit New Zealand [2005] 2 NZLR 433 (PC)

Erris Promotions v Commissioner of Inland Revenue (2003) 16 PRNZ 1014 (CA)
Man O’'War Station v Auckland City Council (No 1) [2002] 3 NZLR 577 (PC)
Riverside Casino v Moxon [2001] 2 NZLR 78 (CA)

East Pier Developments v Napier City Council (HC, Napier, CP26/98, 14 December
1998, Wild J)

Auckland Casino v Casino Control Authority [1995] 1 NZLR 142 (CA)
Calvert v Dunedin City Council [1993] 2 NZLR 460

NZ Public Service Association v Iwi Transition Agency [1991] 3 ERNZ 147
NZI Financial Corporation v NZ Kiwifruit Authority [1986] 1 NZLR 159

Meadowvale Stud Farm v Stratford County Council [1979] 1 NZLR 342




Inaugural Council Meeting 30 October 2013 Page 148



Inaugural Council Meeting 30 October 2013 Page 149

Publications by the Auditor-General

Other publications issued by the Auditor-General recently have been:

Guidance for members of local authorities about the law on conflicts of interest
Te Puni Kokiri: Administration of grant programmes

- New Zealand Qualifications Authority: Monitoring the quality of polytechnic education
Annual Plan 2007/08 — B.28AP(07)
Waste management planning by territorial authorities

« Central government: Results of the 2005/06 audits —B.29[07a]
Department of Internal Affairs: Effectiveness of controls on non-casino gaming machines
Controlling sensitive expenditure: Guidelines for public entities

- Performance of the contact centre for Work and Income
Residential rates postponement
Allocation of the 2002-05 Health Funding Package

- Advertising expenditure incurred by the Parliamentary Service in the three months before
the 2005 General Election
Inland Revenue Department: Performance of taxpayer audit — follow-up audit

- Principles to underpin management by public entities of funding to non-government
organisations
Ministry of Education: Management of the school property portfolio

Website

All these reports are available in PDF format on our website —www.oag.govt.nz. They can
also be obtained in hard copy on request — reports@oag.govt.nz.

Subscription for notification of new reports

We offer a subscription facility for people to be notified by e-mail when new Reports and
Latest News are added to our website. The link to this subscription service is in the Reports
section and also in the Latest News section of the website.

Sustainable publishing

The Office of the Auditor-General has a policy of sustainable publishing practices. This
report is printed on environmentally responsible paper stocks manufactured under the
environmental management system ISO 14001 using Elemental Chlorine Free (ECF) pulp
sourced from sustainable well-managed forests. Processes for manufacture include use of
vegetable-based inks and water-based sealants, with disposal and/or recycling of waste
materials according to best business practices.
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ISSUE: Code of Conduct

ID: A580083

To: Inaugural Council Meeting, 30 October 2013
From: Malcolm Nicolson, Chief Executive Officer
Date: 14 October 2013

Summary The purpose of this report is to present the current Northland

Regional Council Code of Conduct. It concludes with the
recommendation that council receive the report, noting the
applicability of the current code. Should the council wish to review
the code then it should make a resolution to that effect, and a
subsequent item will be presented at a future council meeting.

%Report Type: : [¥] Normal operations [I%Information IZléDecision :
[] iInfrastructure [] Public service [] Regulatory function

:Purpose: ! : : : — :
M Legislative function [] Annual\Long Term Plan = [] Other

%Significance: [] |High [ ] IModerate M [Low

Report:

Section 15 of Schedule 7 to the Local Government Act 2002, required Local
Authorities on the passing of the Act, to adopt a code of conduct for members.

Subsections 2 to 6 of section 15 sets out the required contents of the code and
provision for its application and amendment as follows:

"(2) The code of conduct must set out —

®3)
4)
(5)

(@) understandings and expectations adopted by the local authority about the
manner in which members may conduct themselves while acting in their
capacity as members, including -

@ behaviour toward one another, staff, and the public; and
(i)  disclosure of information, including (but not limited to) the provision
of any document, to elected members that -
(A) is received by, or is the possession of, an elected member in
his or her capacity as an elected member; and
(B) relates to the ability of the local authority to give effect to any
provision of this Act; and

(b) ageneral explanation of -

(i) the Local Government Official Information and Meetings Act 1987;
and
(i)  any other enactment or rule of law applicable to members.

A local authority may amend or replace its code of conduct, but may not revoke

it without replacement.

A member of a local authority must comply with the code of conduct of that local

authority.

A local authority must, when adopting a code of conduct, consider whether it

must require a member or newly elected member to declare whether or not the

member or newly elected member is an undischarged bankrupt.
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(6) After the adoption of the first code of conduct, an amendment of the code of
conduct or the adoption of a new code of conduct requires, in every case, a vote
in support of the amendment of not less than 75% of the members present.”

The attached Code of Conduct and Roles and Responsibilities document was
adopted by the council in April 2011 and is in compliance with the above
requirements.

To amend the document would require compliance with section 15(6) of Schedule 7
above. Amendment of the code is subject to clause (6) above and can be formally
made at an ordinary council meeting. Should the council wish to review the code then
it should make a resolution to that effect and a subsequent item will be prepared for a
future council meeting.

Please note the council’s Code of Conduct requires any member or newly elected
member who is an undischarged bankrupt to notify the Chief Executive as soon as
practicable.

Legal compliance and significance assessment:

This item is submitted for consideration by the council pursuant to the statutory
requirements of Schedule 7 of the Local Government Act 2002. The item complies
with the decision making requirements of section 76(5) which takes precedence over
the remaining provisions of sections 76 to 82. Councils are required to adopt a code
of conduct; hence in respect of Section 79 of the Act and council’s policy, this matter
is considered to be of low significance.

Recommendations:

1. That the report, “Code of Conduct”, by Chief Executive Officer, Malcolm
Nicolson, dated 14 October 2013, be received.

2. That councillors note the Code of Conduct that currently applies.
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Northland Regional Council

Code of Conduct
and
Roles and Responsibilities

19 April 2011
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Introduction

Overview

Clause 15 of Schedule 7 of the Local Government Act 2002 (the Act) requires each
local authority to adopt a code of conduct. Once adopted, all elected members are
required to comply with the code.

This code of conduct provides guidance on the standards of behaviour that are
expected from the Chairperson and elected members of the Northland Regional
Council. The code applies to elected members in their dealings with:

. each other

. the Chief Executive

) all staff employed by the Chief Executive on behalf of the council
. the media

o the general public

The objectives of this code are to :

o enhance the effectiveness of the council as the autonomous local authority with
statutory responsibilities for the good local government of the Northland Region

o promote good decision-making and provide for community engagement in
decision making

o build the credibility and accountability of the council within its community by
ensuring that the Council operates in an open and transparent fashion

. enhance the Council’s ability to promote the social, economic, environmental and
social well-being of Northland’s communities, in the present and for the future

o promote mutual trust, respect and tolerance between the elected members as a
group and between the elected members and those people with whom members
may deal in the course of their duties as members

This code of conduct seeks to achieve its objectives by recording:

o an agreed statement of roles and responsibilities (recorded in Part Two of the
code)

o agreed general principles of conduct (recorded in Part Three of the code)

o specific codes of conduct applying to particular circumstances or matters (also
recorded in Part Three of the code)

Elected members are primarily accountable to the electors of the region through the
democratic process. The Auditor-General has the responsibility to hold members to
account for unlawful actions or expenditure or for breaches of the Local Authorities
(Members’ Interests) Act 1968.
NB: This code of conduct itself, or complaints made under its auspices cannot be used
as the basis of a judicial review.

Northland Regional Council 1
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Governance Values

This code of conduct is based on the following values of good governance:

o Regional interest - Members will serve only the interests of the region as a
whole and should never improperly confer an advantage or disadvantage on any
one person.

o Honesty and integrity - Members will not place themselves in situations where
their honesty and integrity may be questioned, will not behave improperly and
should on all occasions avoid the appearance of such behaviour.

o Objectivity - Members will make decisions on merit including making
appointments, awarding contracts, or recommending individuals for rewards or
benefits. Once elected, members primary duty is to the interests of the entire
region, not the constituency that elected them.

o Accountability - Members are collectively and individually accountable to the
public for their actions and the manner in which they carry out their
responsibilities. They will uphold the law and cooperate fully and honestly with
the scrutiny appropriate to their particular office.

o Transparency - Members should be as open as possible about their actions and
those of the council, seek opportunities to actively engage with the community
and explain the reasoning behind actions and decisions.

o Personal judgment - Members can and will take account of the views of others,
but reach their own conclusions on the issues before them, exercise personal
responsibility and act in accordance with their conclusions.

o Respect for others - Members should promote equality, treat all people with
respect.

o Regional Stewardship. Members will ensure that the council uses resources
prudently and maximise the return to the community for lawful purposes, and
ensure that the council maintains sufficient resources to meet its statutory
obligations to both present and future generations.

o Leadership — Members will actively promote and support these principles and
act in the best interests of the people of Northland, taking a holistic view of their
environmental, social, economic and cultural needs.

These governance values will complement, and work in conjunction with, the following
governance objectives and the principles relating to local authorities as set out in
section 14 of the Act and the governance principles as set out in section 39 of the Act.

Governance Objectives
Actions of elected members will be directed towards achieving the following objectives.
To:

e Act as a team delivering value and service to stakeholders;

o Facilitate an agreed Northland vision based on improving well-being for current
and future generations of Northlanders;

¢ Identify and plan for the sustainable development priorities for the region;
e Be a part of the co-ordinated promotion of Northland’s interests;
e Optimise the guardianship and use of community assets in our care;

¢ Enhance the well-being and enjoyment of Northland’s environment;

Northland Regional Council 2
Code of Conduct —
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e Promote cultural well-being through participation by Maori in the decision
making processes of the Council; and

¢ Work with others to achieve the most effective and affordable outcomes for the
Northland region.

Adherence to the Governance Values and Obijectives detailed in this Code of Conduct
may be used in the assessment of the performance of the Council as a whole.

Northland Regional Council
Code of Conduct —
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Roles and Responsibilities

This part of the code describes the roles and responsibilities of elected members, the
additional roles of the Chairperson and Deputy Chairperson, and the role of the Chief
Executive.

Elected Members

Elected members, acting as the council, are responsible for:

o representing the interests of the residents and ratepayers of the Northland
Regional Council. (On election, the members’ first responsibility is to the region
as a whole)

o the development and adoption and implementation of council policy, plans and
projects

o monitoring the performance of the council against stated objectives, KPIs and
policies as appropriate

) prudent stewardship of council resources

o the employment and performance of the Chief Executive, and through that
position, the wider performance of council operations.

Unless otherwise provided in the Local Government Act 2002 or in standing orders, the
council can only act by majority decisions at meetings. Each member has one vote.
Any individual member (including the Chairperson) has no authority to act on behalf of
the council unless the council has expressly delegated such authority.

Members, as individuals, must comply with:
o the requirements and principles of this code

. those enactments and other rules of law applicable to the conduct of members.
Extracts from, or brief explanations of, those enactments are set out in
Appendix 1

Members, as individuals, shall take responsibility for:

o advising of their apologies, leave of absence and other commitments that impact
on the council’s business

Chairperson

The Chairperson is elected by the members of the council at the first meeting following
the triennial election. As one of the elected members the Chairperson shares the
same responsibilities as other members of council. In addition to this the Chairperson
has the following roles:

o presiding member at council meetings. The Chairperson is responsible for
ensuring the effective conduct of business during meetings (as detailed in
standing orders)

o advocate on behalf of the region. This role may involve promoting the region,
representing its interests and national and other forums and networking to
facilitate the progress of regional priorities.

Northland Regional Council 4
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) Communicate regional council direction and progress on priority projects

o provide leadership and feedback to other elected members on teamwork and
chairmanship of committees

o spokesperson as outlined in section 3.4 (media contact)

Deputy Chairperson

The Deputy Chairperson is elected by the members of council at its first meeting
following the triennial election. The Deputy Chairperson exercises the same roles as
other elected members. In addition, if the Chairperson is absent or incapacitated, the
Deputy Chairperson must perform all of the responsibilities and duties, and may
exercise the powers, of the Chairperson (as summarised above).

Committee Chairpersons

The council may create one or more committees of council. A committee chairperson
presides over all meetings of the committee, ensuring that the committee acts within
the powers delegated by council, and as set out in the council’'s Delegations Manual.
Committee chairpersons may be called on to act as an official spokesperson on a
particular issue. They may be removed from office by resolution of council.

Chief Executive

The Chief Executive is appointed by the council in accordance with section 42 of the
Local Government Act 2002. The Chief Executive is responsible for implementing and
managing the council's policies, plans, and key projects within the budgetary
constraints and other guidelines established by the council. In terms of section 42 of
the Act, the responsibilities of the Chief Executive are:

o implementing the decisions of the council
o providing advice to the council

o ensuring that all responsibilities, duties and powers delegated to the Chief
Executive or to any person employed by the Chief Executive, or imposed or
conferred by any Act, regulation or bylaw are properly performed or exercised

o managing the activities of the local authority effectively and efficiently

o maintaining systems to enable effective planning and accurate reporting of the
financial and service performance of the local authority

o providing leadership for the staff of the local authority

o pursuant to section 42 of the Act employing staff on behalf of the council
(including negotiation of the terms of employment for the staff of the local
authority).

Meeting Attendance

Elected members will attend and patrticipate in all council meetings, standing committee
meetings and subcommittee meetings to which they have been appointed, unless they
have submitted an apology or obtained a leave of absence in advance for non-
attendance.

Northland Regional Council 5
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All Councillors will attend all workshops and those hearings that are held as part of the
consultation process on council documents, such as the Annual Plan and Long Term
Council Community Plan.

From time to time, Working Parties will be established by the council or a standing
committee to achieve specific outcomes. Councillors are expected to make
themselves available to be appointed to an equitable share of these working parties,
and to attend all meetings of those to which they are appointed.

Northland Regional Council 6
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Relationships and Behaviours

This part of the code sets out the council’s agreed standards of behaviour. Some of
the matters described in this part of the code reflect other legislation such as the Local
Authorities (Members’ Interests) Act 1968.

Relationships with Other Members

Successful teamwork is a critical element in the success of Northland Regional
Council. With this in mind elected members take collective responsibility in their
dealings with each other in ways that:

o maintain public confidence in the office to which they have been elected

o are open and honest

) focus on issues rather than personalities

o avoid aggressive, offensive or abusive conduct

Every elected member will act in good faith in relation to other elected members of the
council and not act for frivolous, partisan or political reasons. Any council decision

relating to this code of conduct should not be made public unless a decision has been
made by council to do so.

Relationships with Staff

The effective performance of council also requires a high level of cooperation and
mutual respect between elected members and staff. To ensure that level of
cooperation and trust is maintained, elected members will:

o recognise that the Chief Executive is the employer and manager (on behalf of the
council) of all council employees. Only the Chief Executive may hire, dismiss
Jinstruct or censure an employee. Any concerns with an employee should be
raised directly with the Chief Executive.

o treat all employees with courtesy and respect

) observe any protocols that the Chief Executive puts in place regarding contact
with employees

o not do anything which compromises, or could be seen as compromising, the
impartiality of an employee

. avoid publicly criticising any employee in any way
Elected members should be aware that failure to observe this portion of the code of

conduct may compromise the council’s obligations to act as a good employer and may
expose the council to civil litigation and audit sanctions.

Relationships with the Regional Community

Effective council decision-making depends on productive relationships between elected
members and the community at large and as such, members must act in a manner that
encourages and values community involvement in local democracy.

Northland Regional Council 7
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Members should ensure that individual citizens are accorded respect in their dealings
with the council, have their concerns listened to, and deliberated on in accordance with
the requirements of the Act. This includes the quasi-judicial role members fulfill on
hearings (refer Appendix 2).

Members will:

o deal with members of the community in a fair, equitable and honest manner.

o be available to listen and respond openly and honestly to community concerns
o strive to take account of all points of view within a community and / or the region
o make balanced and sustainable decisions after considering all relevant interests

o encourage partnerships with the community so that mutual strengths can be used
to achieve common goals

Contact with the Media

The media plays an important part in local democracy. To fulfill this role the media
needs access to accurate, timely information about the affairs of council. Individual
Councillors can expect to be approached to comment on a particular issue either on
behalf of council, or as an elected member in their own right. This part of the code
deals with councilor’s contact with the media.

Members have the right to communicate with the news media, but they must state
clearly when they are expressing a majority, collective council view and when they are
expressing a personal, minority opinion.

The following rules apply for media contact on behalf of council:

) the Chairperson or the Chief Executive is the first point of contact for the official
view on any issue. Where the Chairperson is absent, any matters will be referred
to the Deputy Chairperson or relevant committee chairperson. A Councillor may,
however, communicate with the news media in relation to matters that are of local
interest or have local implications in the Councillor's constituency. Councillors
should notify the Chairperson when they make statements to the media if they
believe the matter may be contentious.

o the Chairperson or the Chief Executive may refer any matter to the relevant
committee chairperson for their comment

o no other Councillor may comment on behalf of council without having first
obtained the approval of the Chairperson.

Elected members are free to express a personal view in the media, at any time,

provided the following rules are observed:

o media comments must not state or imply that they represent the views of council

o where an elected member is making a statement that is contrary to a council
decision or council policy, the member must not state or imply that his or her
statements represent a majority view

. media comments must observe the other requirements of the code of conduct, -
to not disclose confidential information, or compromise the impartiality or integrity
of staff or fellow Councillors

o in presenting a personal view members should not undermine council’s policy

Northland Regional Council 8
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Meeting Decisions

Every elected member who has the right to speak can lawfully express his or her
opinion at any council or committee meeting within the limits imposed by Standing
Orders.

Elected members will be flexible in their approach to decision making and be
committed to reaching the best decision for the region.

Council will endeavour to conduct its business in public in an open and transparent
way. These meetings are open to the media and their comments may be reported.

Once a matter has been determined at a council meeting, members will take collective
ownership of the decision unless it is lawfully changed by a subsequent council
decision. All members and staff will respect this position and be accountable for
communicating the council’s decision in a professional way.

The Chairperson communicates council decisions.

Committee Chairs may communicate their committee’s decisions, or factual statements
about council or committee decisions.

Members may express a personal view on council/committee decisions, as long as
their view is clearly identified as such.

Confidential Information

In the course of their duties members will receive information that is confidential, (either
commercially sensitive or personal to a particular individual or organisation).

Elected members will not disclose confidential information for any purpose other than
the purpose for which the information was supplied to the elected member.

Business conducted at meetings where the public is excluded is, and remains
confidential and will not be disclosed to the public unless:
e the council resolves to do so, or
e a response is required under the Local Government Official Information and
Meetings Act 1987, or the Privacy Act 1993 and there is no longer good reason
to withhold it in accordance with the legislation.

Elected members should be aware that failure to observe these provisions may affect
the performance of council by inhibiting information flows and undermining public
confidence in the council. Failure to observe these provisions may also expose council
to prosecution under the Privacy Act 1993 and/or civil litigation, and may expose
individual members to responsibility for loss pursuant to section 46 of the Local
Government Act 2002.
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Information Received in Capacity as an Elected Member

Information received by an elected member (in his/her capacity as an elected member
that relates to the council’s ability to give effect to the Local Government Act 2002 or
any other statute under which council has responsibilities), shall be disclosed by that
elected member to all other elected members and, if appropriate, the Chief Executive.

Elected members who are offered information on the condition that it remain
confidential, will inform the provider of the information that the member has a duty of
disclosure and will decline the information if that duty is likely to be compromised.

Conflicts of Interest

Elected members will maintain a clear separation between their personal interests and
their duties as an elected member. To ensure this is transparent, elected members will
ensure that people who fill positions of authority carry out their duties free from bias
(whether real or perceived). Members therefore need to familiarise themselves with
the provisions of the Local Authorities (Members’ Interests) Act 1968 which concern
financial interests, and with other legal requirements concerning non-financial conflicts
of interest.

Conflicts of Interest include:

o a pecuniary interest in the matter before the council, which gives rise to a
presumption that there is a conflict with the member’'s duties. The pecuniary
interest may be direct or indirect and involve either financial gain or financial loss.
These matters are regulated, in part, by the Local Authorities (Members’
Interests) Act 1968. The provisions of that Act are summarised in Appendix 1.

o non pecuniary interest which may give rise to a perception of conflict between
interest and duty. These may be interests or relationships arising out of kinship,
marriage, domestic relationships, wider family relationships, employment or
membership of community organisations.

Members shall annually make a general declaration of interest as soon as practicable
after becoming aware of any such interests.

If the member is in any doubt as to whether or not a particular course of action
(including a decision to take no action) raises a conflict of interest, then the member
should seek guidance from the Chief Executive immediately.

Members may contact the Audit Office for guidance as to whether that member has a
pecuniary interest. If there is a pecuniary interest, the member may seek an exemption
to allow that member to participate or vote on a particular issue in which they may have
a pecuniary interest. Where conflict of interest is established, members must take no
part in the discussion of the matter nor the decision. In a case of doubt a member
should withdraw. Members withdrawing should (in protection of their own and the
council’s interests) ensure that their actions are appropriately minuted.

Failure to observe the requirements of the Local Authorities (Members’ Interests) Act
1968 could potentially invalidate the particular decision made, or the action taken, by
council. Failure to observe these requirements could also leave the elected member
open to prosecution under the Local Authorities (Members’ Interests) Act 1968.
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Register of Interests

Elected members shall make a declaration of interests following each triennial election
within six weeks after the inaugural council meeting and at any time after that as soon
as practicable after becoming aware of any interests. These declarations are recorded
in a “Register of Interests” maintained by the council.

Undischarged Bankrupt

In accordance with section 15(5), Part 1 of Schedule 7 of the Local Government Act
(LGA) 2002, the council has previously resolved that a newly elected Member who is
an undischarged bankrupt must notify the Chief Executive of this prior to the inaugural
council meeting. If a Member is adjudicated bankrupt during the course of their term,
he or she must also notify the Chief Executive of this. These Members should also
provide the Chief Executive with a brief explanatory statement of the circumstances
surrounding the member’s adjudication and the likely outcome of the bankruptcy.

The council may resolve not to require this disclosure, however this would constitute an
amendment to the existing code of conduct, requiring a vote of support for the
amendment by not less than 75% of the members present. (Section 15(6) schedule 7,
LGA 2002). Further details can be found in appendix 1.

Standing Orders

Elected members will adhere to standing orders once adopted by the council.

Ethics

Northland Regional Council seeks to promote the highest standards of ethical conduct
amongst its elected members. Accordingly, elected members will:

o claim only for legitimate expenses as laid down by any determination of the
Remuneration Authority then in force, and any lawful policy of council developed
in accordance with that determination

o use council resources (including facilities, staff, equipment and supplies)
effectively and economically in the course of their duties, and within other
guidelines, and not in connection with any election campaign or other personal
business

o not influence, or attempt to influence, any council employee to take actions that
may benefit the member, or the member’s family or business interests

Acceptance of substantial gifts, favours or hospitality may be construed as a bribe or
perceived as undue influence. The offer and receipt of substantial gifts, including
special occasion goodwill gifts must be reported to the Chief Executive. Working meals
and social occasions should be undertaken in an appropriate manner.

Disqualification of Members from Office

Section 1 Part 1 of Schedule 7 of the LGA 2002 details the circumstances under which
an elected member may be disqualified from office. Further details can be found in
appendix 1.
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Performance and Review

This part deals with ensuring that elected members adhere to the code of conduct and
mechanisms for the review of the code of conduct.

Compliance

Compliance with the code is mandatory for all elected members in accordance with the
requirements of the Local Government Act (LGA) 2002. Refer to appendix 1 for
relevant extracts..

Furthermore, members are bound by other relevant sections of the LGA 2002 and a
range of other legislation including the Local Authorities (Members’ Interests) Act 1968,
the Local Government Official Information and Meetings Act 1987, the Secret
Commissions Act 1910, the Crimes Act 1961 and the Securities Act 1978.

The Chief Executive is required to provide an explanation of these Acts at the first
meeting after each triennial election and that copies of these Acts are freely available
to elected members. Short explanations of the obligations that each of these Acts has
with respect to the conduct of elected members is attached in the Appendix 1.

While outside agencies, such as the Audit Office, the Police etc have a role in dealing
with breaches of a statutory nature, the council and its community will monitor
compliance with the non-statutory provisions of the Code of Conduct. The process for
responding to a complaint regarding an alleged breach of the Code of Conduct is
outlined in Section 4.2 and Appendix 2..

Assessment of Performance

Councillors will undertake an assessment of the Council’s overall performance in terms
of adherence to the governance values and objectives detailed in section 1 of this
Code of Conduct. A draft assessment form in included in Appendix 3.

Breaches of the Code

Principles

Principles of natural justice and fairness shall apply in determining any complaint about
an alleged breach of the code.

Informal Complaint Resolution

The Chairperson, or Chief Executive as the case may be, shall determine whether the
subject matter of the complaint is appropriately dealt with under the Code of Conduct
and if considered appropriate, shall attempt to resolve the matter through discussion
with the relevant parties. If the matter is resolved by discussion, council may accept
that it has been successfully concluded upon written notification by both the
complainant and respondent.
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Trivial or Vexatious Complaints

The Chairperson or Chief Executive may exercise a discretionary power to dismiss any
complaint of an alleged breach that they believe does not warrant being taken further
(i.e. that is not truly a matter of conduct or that is petty or trivial).

Formal Serious Complaint Procedure

Any person who considers that the provisions of this code have been seriously
breached by an elected member of council, shall submit to the Chairperson (or the
Chief Executive if the alleged breach involves the Chairperson), a statement in writing
detailing the alleged breach of the Code of Conduct together with any corroborating
evidence.

The council will have the discretion to determine whether any report is considered in
open or closed meeting of council. Where the alleged breach relates to the misuse of
confidential information or could impinge on the privacy of a member of staff or of the
general public, the report will be held in closed meeting.

In accordance with the process detailed in Appendix 2, the council shall determine
whether a breach of the Code of Conduct has occurred and determine the appropriate
response.

Responses to Breaches of the Code

The exact nature of the action the council may take depends on the nature of the
breach and whether there are statutory provisions dealing with the breach.
Where there are statutory provisions:

o breaches relating to members’ interests render members liable for prosecution by
the Auditor-General under the Local Authority (Member’s Interests) Act 1968

o breaches which result in the council suffering financial loss or damage may be
reported on by the Auditor-General under the Local Government Act 2002, which
may result in the member having to make good the loss or damage

o breaches relating to the commission of a criminal offence may leave the elected
member liable for criminal prosecution

In these cases, the council may refer an issue to the relevant body. Any member of the
public may make a complaint, or the body itself may take action of its own initiative.
Where there are no statutory provisions, the council may take the following action:

J education

o mentoring

. censure

o removal or suspension of the elected member from council committees and/or
other representative type bodies

o removal or suspension of any special status of the member, such as Chair of a
Committee
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A decision to apply one or more of these actions requires a council resolution to that
effect.

Review

Once adopted, this code of conduct continues in force until amended by the council.
The code can be amended at any time but cannot be revoked unless the council
replaces it with another code. Once adopted, amendments to the code of the conduct
require a resolution supported by 75 per cent or more of the members of the council
present.

The council will formally review the code as soon as practicable after the beginning of
each triennium. The results of that review will be presented to council for its
consideration and vote.
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Adoption and Implementation of the Code

This code is intended to set expectations and provide guidelines to enable elected
members to perform their responsibilities in the most effective and transparent manner.

It aims to build a solid working relationship based on trust and mutual respect between
elected members, their Chief Executive, council staff and the communities they serve.

The code does not replace the obligations set out in the Local Government Act 2002,
the Local Government Official Information and Meetings Act 1987, Council Standing
Orders or any other legislation.

Council at its meeting on 1 June 2003 formally adopted the initial Code of Conduct for
Elected Members.

Council at its meeting of 19 March 2008 amended the Code of Conduct and Roles and
Responsibilities by unanimous vote.

The Code was amended following the 2010 Triennial elections and a revised code was
adopted by the Council at its meeting on 19 April 2011.
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Appendix 1 — Legislation Bearing on the
Role and Conduct of Elected Members

This is a summary of the legislation requirements that has some bearing on the duties
and conduct of elected members. Copies of these statutes can be found in the council
library or in the office of the Chief Executive.

Legislation Referred to in the Code of Conduct

Local Government Act 2002

Local Authorities (Member's Interests) Act 1968
Privacy Act 1993

Local Government Official Information and Meetings Act 1987

Secret Commissions Act 1910
Crimes Act 1961
Securities Act 1978

Local Government Act 2002 (extracts)

10 PURPOSE OF LOCAL GOVERNMENT
The purpose of local government is —
(@ to enable democratic local decision-making and action by, and on
behalf of, communities; and
(b) to promote the social, economic, environmental, and cultural
wellbeing of communities, in the present and for the future.
14  PRINCIPLES RELATING TO LOCAL AUTHORITIES
(1) In performing its role, a local authority must act in accordance with
the following principles:

(@) alocal authority should —

() conduct its business in an open, transparent, and
democratically accountable manner; and

(i) give effect to its identified priorities and desired outcomes
in an efficient and effective manner:

(b) a local authority should make itself aware of, and should have
regard to, the views of all of its communities; and

(c) when making a decision, a local authority should take account
of —

(i) the diversity of the community, and the community’s
interests, within its district or region; and

(i)  the interests of future as well as current communities; and

(i) the likely impact of any decision on each aspect of
wellbeing referred to in section 10:

(d) a local authority should provide opportunities for Maori to
contribute to its decision-making processes:

(e) a local authority should collaborate and co-operate with other
local authorities and bodies as it considers appropriate to
promote or achieve its priorities and desired outcomes, and
make efficient use of resources; and

Northland Regional Council 16

Code of Conduct —
| Reprinted 21/10/201316/10/201314/10/2013




Inaugural Council Meeting 30 October 2013 Page 173

(2)

ITEM 2.8: Attachment

()  alocal authority should undertake any commercial transactions
in accordance with sound business practices; and
(g) a local authority should ensure prudent stewardship and the
efficient and effective use of its resources in the interests of its
district or region; and
(h) in taking a sustainable development approach, a local authority
should take into account —
() the social, economic, and cultural well-being of people
and communities; and
(i) the need to maintain and enhance the quality of the
environment; and
(i)  the reasonably foreseeable needs of future generations.
If any of these principles, or any aspects of well-being referred to in
section 10, are in conflict in any particular case, the local authority
should resolve the conflict in accordance with the principle in
subsection (1)(a)(i).

39 GOVERNANCE PRINCIPLES
A local authority must act in accordance with the following principles in
relation to its governance:

(@)

(b)

()

(d)
(e)

a local authority should ensure that the role of democratic governance
of the community, and the expected conduct of members, is clear and
understood by members and the community; and

a local authority should ensure that the governance structures and
processes are effective, open, and transparent; and

a local authority should ensure that, so far as is practicable,
responsibility and processes for decision-making in relation to
regulatory responsibilities is separated from responsibility and
processes for decision-making for non-regulatory responsibilities; and
a local authority should be a good employer; and

a local authority should ensure that the relationship between
members and management of the local authority is effective and
understood.

40 LOCAL GOVERNANCE STATEMENTS

(1) A local authority must prepare and make publicly available, following
the triennial general election of members, a local governance
statement that includes information on —

(@) the functions, responsibilities, and activities of the local
authority, and

(b) any local legislation that confers powers on the local authority;
and

(c) the electoral system and the opportunity to change it; and

(d) representation arrangements, including the option of
establishing Maori wards or constituencies, and the opportunity
to change them; and

(e) members’ roles and conduct (with specific reference to the
applicable statutory requirements and code of conduct); and

() governance structures and processes, membership, and
delegations; and

(g) meeting processes (with specific reference to the applicable
provisions of the Local Government Official Information and
Meetings Act 1987 and standing orders); and

(h)  consultation policies; and

(i) policies for liaising with, and memoranda or agreements with,
Maori; and
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() the management structure and the relationship between
management and elected members; and
(k) equal employment opportunities policy; and
(b  key approved planning and policy documents and the process
for their development and review; and
(m) systems for public access to it and its elected members; and
(n)  processes for requests for official information.
(2) A local authority must comply with subsection (1) within 6 months
after each triennial election of members of the local authority.
(3) A local authority must update its governance statement as it
considers appropriate.

GOVERNING BODIES

(1) Aregional council must have a governing body consisting of —

(@) members elected in accordance with the Local Electoral Act
2001; and

(b) a chairperson elected by members of the regional council in
accordance with clause 25 of Schedule 7.

(2) Aterritorial authority....

(3) A governing body of a local authority is responsible and
democratically accountable for the decision-making of the local
authority.

(4) A chairperson of a regional council, or a mayor of a territorial
authority, is a Justice of the Peace during the time that he or she
holds the office of chairperson or mayor.

(5) An employee of a local authority who is elected to be a member of the
local authority’s governing body must resign from his or her position
as an employee of the local authority before taking up his or her
position as a member of the local authority.

CERTAIN MEMBERS INDEMNIFIED

(1) A member of a local authority (or a committee, community board, or
other subordinate decision-making body of that local authority) is
indemnified by that local authority, whether or not that member was
elected to that local authority or community board under the Local
Electoral Act 2001 or appointed by the local authority, for —

(a) costs and damages for any civil liability arising from any action
brought by a third party if the member was acting in good faith
and in pursuance (or intended pursuance) of the responsibilities
or powers of the local authority (or committee, community
board, or other subordinate decision-making body of that local
authority); and

(b) costs arising from any successfully defended criminal action
relating to acts or omissions in his or her capacity as a member.

(2) Subsection (1) does not apply to a member’s liability for a loss under
section 46.

(3) To avoid doubt, a local authority may not indemnify a director of a
council-controlled organisation for any liability arising from that
director's acts or omissions in relation to that council-controlled
organisation.

REPORT BY AUDITOR-GENERAL ON LOSS INCURRED BY LOCAL

AUTHORITY

(1) For the purposes of this section and sections 45 and 46, a local
authority is to be regarded as having incurred a loss to the extent that
any of the following actions and omissions has occurred and the local
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authority has not been fully compensated for the action or omission

concerned:

(@8 money belonging to, or administrable by, a local authority has
been unlawfully expended; or

(b) an asset has been unlawfully sold or otherwise disposed of by
the local authority; or

(c) aliability has been unlawfully incurred by the local authority; or

(d) a local authority has intentionally or negligently failed to enforce
the collection of money it is lawfully entitled to receive.

(2) If the Auditor-General is satisfied that a local authority has incurred a

3)

loss. The Auditor-General may make a report on the loss to the local
authority, and may include in the report any recommendations in
relation to the recovery of the loss or the prevention of further loss that
the Auditor-General thinks fit.

The Auditor-General must send copies of the report to the Minister and
every member of the local authority.

LOCAL AUTHORITY TO RESPOND TO AUDITOR-GENERAL

(1)

(2)

3)
(4)

(5)

On receipt of a report from the Auditor-General, the local authority
must, within 28 days, respond in writing to the Auditor-General, and
send a copy of the response to the Minister.

the local authority’s response must —

(@) respond to each of the Auditor-General’'s recommendations;
and

(b) include a statement as to what action, if any, the local authority
intends to take in respect of the loss.

The Minister may extend the period of time within which the local

authority must forward its response.

An individual member of the local authority may respond to the

Auditor-General —

(@ by making a separate response to the Auditor-General, and
sending a copy to the local authority and the Minister, within the
time required for the local authority’s response; or

(b) with the consent of the local authority, by incorporating that
member’s response in the local authority’s response.

The local authority must, as soon as practicable after the expiry of the
time for forwarding its response, table in a meeting of the local
authority that is open to the public a copy of the Auditor-General's
report, the local authority’s response, and any response of an
individual member of the local authority not incorporated in the local
authority’s response.

MEMBERS OF LOCAL AUTHORITY LIABLE FOR LOSS

(1)

(2)

3)

(4)

If the Auditor-General has made a report on a loss to a local authority
under section 44, then, without limiting any other person’s liability for
the loss, the loss is recoverable as a debt due to the Crown from
each member of the local authority jointly and severally.

if the members of the local authority or any other person or persons
do not pay the amount of the loss to the Crown or the local authority
within a reasonable time, the Crown may commence proceedings to
recover the loss from any or all of those members.

Any amount recovered by the Crown, under subsection (2), less all
costs incurred by the Crown in respect of the recovery, must be paid
by the Crown to the local authority concerned.

It is a defence to any proceedings under subsection (2) if the
defendant proves that the act or failure to act resulting in the loss
occurred —
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(@) without the defendant’s knowledge; or

(b) with the defendant’s knowledge but against the defendant's
protest made at or before the time when the loss occurred; or

(c) contrary to the manner in which the defendant voted on the
issue at a meeting of the local authority; or

(d) in circumstances where, although being a party to the act or
failure to act, the defendant acted in good faith and in reliance
on reports, statements, financial data, or other information
prepared or supplied, or on professional or expert advice given,
by any of the following persons:

() an employee of the local authority whom the defendant
believed on reasonable grounds to be reliable and
competent in relation to the matters concerned:

(i) a professional advisor or expert in relation to matters that
the defendant believed on reasonable grounds to be
within the person’s professional or expert competence.

47 MEMBERS MAY BE REQUIRED TO PAY COSTS OF PROCEEDING IN
CERTAIN CASES

(1)

(2)

3)

This section applies if, in a proceeding commenced by the Attorney-
General, the local authority is -
(@ held to have —
(i) disposed of, or dealt with, any of its property wrongfully or
illegally; or
(i) applied its property to any unlawful purpose; or
(i)  permitted the reserves that it must manage to be used for
purposes not authorised by law; or
(b) restrained from acting in the ways referred to in paragraph (a).
If subsection (1) applies, costs and other expenses arising out of the
proceeding or incurred in doing the things to which the proceeding
relates —
(@ must not be paid out of general revenues by the local authority;
and
(b) must be paid, by order of the Court, by the members of the local
authority who, by voting or otherwise, assented to the acts
concerned.
The court must not make an order under subsection (2) against a
member of the local authority if the member proves that, in doing the
act concerned, -
(@) the member acted in good faith and in accordance with the
written advice of the solicitor to the local authority; or
(b) the member acted honestly and reasonably and, having regard
to all the circumstances of the case, the member ought fairly to
be excused.

SCHEDULE 7 - PART 1
1 DISQUALIFICATION OF MEMBERS

(1) A person’s office as a member of a local authority is vacated if the
person, while holding office as a member of the local authority —
(&) ceases to be an elector or becomes disqualified for registration
as an elector under the Electoral Act 1993; or
(b) s convicted of an offence punishable by a term of imprisonment
of 2 years or more.
(2) If subclause (1)(b) applies —
(@) the disqualification does not take effect —
() until the expiration of the time for appealing against the
conviction or decision; or
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(i) if there is an appeal against the conviction or decision,
until the appeal is determined; and
(b) the person is deemed to have been granted leave of absence
until the expiration of that time, and is not capable of acting as a
member during that time, and is not capable of acting as a
member during that time.
(3) A person may not do an act as a member while disqualified under
subclause (1) or while on leave of absence under subclause (2).

15 CODE OF CONDUCT

(1) A local authority must adopt a code of conduct for members of the
local authority as soon as practicable after the commencement of this
Act.

(2) The code of conduct must set out —

(@) understandings and expectations adopted by the local authority
while acting in their capacity as members, including —
0] behaviour toward one another, staff, and the public; and
(i)  disclosure of information, including (but not limited to) the
provision of any document, to elected members that —

(A) is received by, or is in the possession of, an elected
member in his or her capacity as an elected
member; and

(B) relates to the ability of the local authority to give
effect to any provision of this Act; and

(b) ageneral explanation of —
(i) the Local Government Official Information and Meetings

Act 1987; and

(i)  any other enactment or rule of law applicable to members.

(3) A local authority may amend or replace its code of conduct, but may
not revoke it without replacement.

(4) A member of a local authority must comply with the code of conduct
of that local authority.

(5) A local authority must, when adopting a code of conduct, consider
whether it must require a member or newly elected member to
declare whether or not the member or newly elected member is an
undischarged bankrupt.

(6) After the adoption of the first code of conduct, an amendment of the
code of conduct or the adoption of a new code of conduct requires, in
every case, a vote in support of the amendment of not less than 75%
of the members present.

(7) To avoid doubt, a breach of the code of conduct does not constitute
an offence under this Act.

Local Authority (Members’ Interests) Act 1968

This Act regulates situations where a member’s personal interests impinge, or could be
seen as impinging on their duties as an elected member.

The Act provides that an elected member is disqualified from office if that member is
concerned or interested in contracts under which payments made by or on behalf of
the local authority exceed $25,000 in any financial year.

Additionally, elected members are prohibited from participating in any council
discussion or voting on any matter in which they have a pecuniary interest, other than
an interest in common with the general public. The same rules also apply where the
member’s spouse contracts with the authority or has a pecuniary interest. Elected
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members must declare his/her interests at the council and committee meetings where
matters in which they have a pecuniary interest arise.

Members may also contact the Audit Office for guidance as to whether that member
has a pecuniary interest, and if so, may seek an exemption to allow that member to
participate or vote on a particular issue in which they may have a pecuniary interest.
The latter must be done before the discussion or vote. The Chief Executive must also
seek approval from the Audit Office for contractual payments to members, their
spouses or their companies that exceed the $25,000 annual limit.

Failure to observe these requirements could potentially invalidate the particular
decision made, or the action taken by the council and also leave the elected member
open to prosecution under the Local Authority (Members’ Interests) Act 1968. In the
event of a conviction elected members can be ousted from office.

Local Government Official Information and Meetings
Act 1987

Official Information

The Local Government Official Information and Meetings Act 1987 (LGOIMA) contains
rules relating to the disclosure of information held by a local authority to the public on
request. The underlying principle of LGOIMA is that information should be made
available unless there is good reason to withhold disclosure. There are a number of
grounds for withholding disclosure, principally contained within Sections 6 and 7 of this
Act.

The obligations of LGOIMA are binding on elected members and apply to the
disclosure of information by a member in respect of any information held by that
member (in his or her capacity as a member) to a member of the public. It does not
apply to the disclosure of information to the council in accordance with the
requirements of the Code of Conduct.

Meetings

LGOIMA also regulates and sets out the procedural requirements for meetings of local
authorities, the publication of agenda, procedures for discussion with the public
excluded and access by the public to the minutes of meetings.

Of particular importance for the roles and conduct of elected members is the fact that
the chair has the responsibility to maintain order at meetings, but all elected members
should accept a personal responsibility to maintain acceptable standards of address
and debate. No elected member should:

) create a disturbance or a distraction while another councillor is speaking
o be disrespectful when they refer to each other or other people

o use offensive language about the council, other councillors, any employee of the
council or any member of the public

Secret Commissions Act 1910
Under this Act it is unlawful for an elected member (or officer) to advise anyone to enter
into a contract with a third person and receive a gift or reward from that third person as
a result, or to present false receipts to council.
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If convicted of any offence under this Act a person can be imprisoned for up to 2 years,
or fines up to $1000, or both. A conviction therefore would trigger the ouster provisions
in clause 1 of Schedule 7 of the Local Government Act 2002 and result in the removal
of the member from office.

Crimes Act 1961

Under this Act it is unlawful for an elected member (or officer) to:

o accept or solicit for themselves (or anyone else) any gift or reward for acting or
not acting in relation to the business of council; or

. use information gained in the course of their duties for their, or another persons,
monetary gain or advantage.

These offences are punishable by a term of imprisonment of 7 years or more. Elected
members convicted of these offences will also be automatically ousted from office.

Securities Act 1978

The Securities Act 1978 essentially places elected members in the same position as
company directors whenever council offers stock to the public. Elected members may
be personally liable if investment documents such as a prospectus contain untrue
statements and may be liable for criminal prosecution if the requirements of the Act are
not met.
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Appendix 2 — Complaint Investigation /
Determination Process

This process is at all times to follow the principles of natural justice. The fundamental
principles are that each party:

o has the right to know what the investigation/determination process is, and what
the potential outcomes may be

) is given due notice and is provided with an opportunity to be involved in the
process

o has a right to be heard

o has the right to seek appropriate advice and counsel and to be represented

) has their privacy respected as appropriate throughout the process

Elected members and staff should be aware of the type of matters that the elected
members’ Code of Conduct applies to and how to access the process.

NB: This code of conduct itself, or complaints made under its auspices cannot be used
as the basis of a judicial review.

Complaint Investigation Process

(The numbering relates to the attached flow diagram. The following points elaborate
on the purpose and process of each stage).

1. On the receipt of a written complaint the Chair and/or the CEO will undertake an
initial inquiry to determine whether the subject matter of the complaint is
appropriately dealt with under the Code of Conduct.

Note: In the event of a complaint concerning the Chairperson the CEO will
undertake the initial inquiry.

(i) A positive answer to the following questions would serve as an indicator
that there may be a case to answer:

- Is the complaint about an elected member?

- If the allegations specified in the complaint were proven could they
amount to a breach of the Code?

(i)  If in doubt and there isn’t another statutory or other process that applies the
matter should continue at this stage.

(i) If the complaint doesn’t fit within the Code then it should be redirected in an
appropriate fashion or simply declined and the complainant advised.
2. The complainant will, within three (3) working days, be advised in writing:
(i)  That the complaint has been received.

(i)  That the Chair and/or the CEO will undertake an initial investigation. It will
be noted that if the complaint does not fit within the Code, then it may be
redirected or even declined.

(i)  Of the process that will be used to address the complaint.

(iv) The timeframe within which they can expect a response.
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(v) A contact person who they can get in touch with to find out about progress
or any other matter of concern.

(vi) The complainant may also be asked for more information so that the
Council and the respondent can understand the complaint sufficiently to be
able to respond.

3.  The respondent will be:

(i)  Given a copy of the written complaint (within three (3) working days unless
more detail is required and then within three (3) working days after receipt
of the details requested) with the letter outlining the process to be used to
address the complaint.

(i)  Requested to provide a response to the Chair/CEO in writing within 14 days
of receipt of the complaint.

(i)  Advised that they may like to seek advice and/or counsel.

4.  Chair and/or the CEO assess both the written complaint and the response. If
the assessment is that there is no case to answer the Chair/CEO will write to the
complainant and respondent and advise them of that outcome.

(i)  That letter may be used as an opportunity to recommend action.

(i)  Such action could include:

- provision of information and/or education for the complainant or the
respondent;
- a change in process, practice or policy to remedy the problem.

5. If the assessment is that there is a case to answer, the Chair/CEO is to
commission a full investigation.

(i) The Chair/CEO will appoint either a committee of Council or an
independent person to undertake the investigation.

(i) Terms of reference will be developed to provide guidance for those
undertaking the investigation.

(i)  The respondent will be advised in writing that:

- It has been assessed that there may be a case to answer;

- The process that will be followed in a full investigation;

- If a breach of the Code is substantiated what options the Council has
available to it.

The investigation will report directly to the Chair/CEO.

The investigation may recommend that the matter may be more appropriately

resolved by mediation

8. If the matter is resolved by mediation then an agreement shall be prepared that is
signed by all the parties and will be subsequently provided to Council.

9. Council shall consider the outcome of the mediation and, if considered
appropriate, move to give effect to the terms of agreement reached in the
mediation.

10. If mediation is not appropriate or not successful then a “Findings” document shall
be prepared which will include a summary of agreed and disputed facts that relate
to the complaint and the recommendations of the investigation. The findings will
be presented to the Chair/CEO for their review and then to the Council.
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Council will make a decision:

Notes: If Councillors are involved in the investigation they must stand aside from

(i)

(ii)

(iii)

(iv)

v)

(vi)

(vii)

making the decision.

The Councillor complained about shall not be a part of the Council
decision making process and shall not be present during deliberations.

Prior to making a decision, the Chair/CEO should first send a copy of the
findings document to both the complainant and the respondent with a
letter asking them whether they agree or whether they wish to avail
themselves of a final opportunity for written submissions before a Council
decision is made.

Council meets and if the findings and recommendations of the
investigation are accepted by the complainant, respondent and Council
then they shall be applied accordingly.

If any party does not agree with the findings and recommendations of the
investigation then all information is then placed before Council who will
decide if a breach has occurred.

In exceptional circumstances Council may call for the complainant or
respondent or any witnesses to give oral evidence in person. Any oral
submissions may be heard by Council or a subcommittee nominated for
that purpose as a Code of Conduct Hearings Committee. This may be
especially useful in situations where the evidence is contradictory and the
credibility of the parties or a witness is an issue.

The Council, after considering the findings document, written submissions
and hearing any further evidence (if appropriate) will then decide whether
a breach has occurred.

If a breach of the Code is found to have occurred the Council will
determine the penalty to be imposed. Where there are no statutory
provisions, the Council may take the following action:

a) education
b) mentoring
C) censure

d) removal or suspension of the elected member from Council
committees and/or other representative type bodies

e) removal or suspension of any special status of the member, such as
Chair of a Committee (or Council)

Note:  The penalty to be imposed will be confirmed by resolution of
Council.

The respondent will be informed of the Council’'s determination, in writing,
and will given a 28 day opportunity to make submissions regarding
penalty and/or appeal the actual decision.

Council will consider the written submission and/or appeal and either confirm its
decision or amend it. The Council will consider that the matter is finalised and no
further action is required then the complainant and respondent are advised and
the file closed.

E:\Council\Code of Conduct 19 March 08.doc
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Appendix 3 — Draft Council Performance
Assessment

Please rate how you view the performance of elected members collectively
(acting as the Council) in the following areas:

NB

A rating of 1 indicates an excellent level of performance — through to a rating of 4
indicating that the collective performance of elected members could improve
significantly.

1.  We act together as a team to deliver value to the people of Northland.

(Please
circle)

2.  We are effective in being part of a co-ordinated approach to promote Northland’s
interests.

(Please
circle)

3. We have effective working relationships with key stakeholder groups, including
Northland’s three district councils.

(Please
circle)

4.  We have an effective working relationship with Council staff through the Council’s
interactions with the Chief Executive.

(Please
circle)

5.  We engage effectively with the people of Northland on issues of importance to
them.

(Please
circle)

6. We are well prepared and well equipped to make informed decisions in our
capacity as elected representatives.

(Please
circle)

7.  We patrticipate appropriately in debates and act collectively in the best interests of
the Northland region.

(Please
circle)

8.  Council decisions are made in an open and transparent fashion.
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(Please
circle)

9.  We treat each other with mutual respect and demonstrate tolerance to different
points of view in order to arrive at the best decisions for the region as a whole.

(Please
circle)

The objective of this assessment is not necessarily that all Councillors should agree.

Analysis of results may provide a useful starting point for discussions on the overall
performance of the governance functions of the Council, and provide some insight into
areas where improvements may be possible.

| agree to abide by the Northland Regional Council Code of Conduct in fulfilling the
roles and responsibilities of council.

| have read and understand the attached Code of Conduct.

Member Dated

Chief Executive Dated
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ISSUE:  Fixing the Dates and Times of Council Meetings
and Workshops 2013

ID: A587011

To: Inaugural Council Meeting, 30 October 2013
From: Chris Taylor, Council Secretary

Date: 15 October 2013

Summary Th@T purpose of _this report is to propose a schedule for meeting:_s
during the remainder of the 2013 calendar year. It concludes with
the recommendation that council adopt the schedule.

Report Type: | [¥] |[Normal operations | [] |Information ] |Decision

[] |Infrastructure ] |Public service [] |Regulatory function
Purpose:

M |Legislative function | [] |Annual\Long Term Plan | [] |Other
Significance: | [] |High ] [Moderate M |Low

Report:

The following dates are proposed for the remainder of the 2013 calendar year.
Should council agree, arrangements for council’s formal meetings and workshops will
be made.

The previous council resolved that the Civil Defence and CEG Committee, and the
Regional Transport Committee, would not be discharged at the end of the triennium,
hence these committees will meet in December 2013.

Date Start Time Event Venue
Wednesday, 6 10.00 - Council meeting NRC Council
November 11.00am Chamber
11.00am — Council workshop (local NRC Council
3.30pm government reform, Chamber
legislation, Annual Plan
and other topics)
Tuesday, 12 10.00am Investments workshop NRC Council
November Chamber
Tuesday, 19 10.00am Council workshop (Audit | NRC Council
November NZ, Civil Defence) Chamber
1.00pm Council meeting NRC Council
Chamber
Tuesday 3 9.00am Civil Defence and CEG NRC Council
December meeting (meetings only) | Chamber
Wednesday 4 10.00am Regional Transport NRC Council
December Committee (members Chamber
only)
Tuesday, 10 10.00am Joint FNDC/NRC Council | FNDC Council
December workshop (to be Chamber (to be
confirmed) confirmed)
Tuesday 10 1.00pm Council meeting FNDC Council
December Chamber (to be
confirmed)
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A full schedule of dates for 2014 council and committee meetings will be prepared
once the Council has decided its committee structure.

Tsunami Roadshow

Aside from council’s scheduled meeting/workshop commitments, it is to be noted that
the Ministry of Civil Defence and Emergency Management (MDCEM) intends to run a
Tsunami Roadshow on Tuesday 3 December 2013 from 12.30 pm to 3.30 pm in the
Northland Regional Council Chamber. This roadshow is in response to the recently
released GNS Science report, “Review of Tsunami Hazard in New Zealand”, which
has implications for the tsunami readiness and response arrangements for Northland.
In detail, the impact of a one in 2500 year tsunami is calculated to have a run up of up
to 12 metres on the Northland coast and in some cases up to 30 metres; which is a
significant change from the outcomes presented in an earlier 2005 report.

MCDEM have agreed to provide a series of presentations on the following topics:

o Review of tsunami hazard in New Zealand (2013 Update): Dr William Power
(GNS Science)

o The process for tsunami warning in New Zealand and new PTWC products:
David Coetzee (MCDEM) and Dr Ken Gledhill (GNS Science)

o Siren standards for tsunami warning: Brendan Morris (Brendan Morris
Consulting)

o Update on public alerting initiatives: David Coetzee (MCDEM).

Further information concerning these presentations is available for any councillors
interested in attending.

Legal compliance and significance assessment:

This item is submitted for consideration by the council pursuant to the statutory
requirements of Schedule 7 of the Local Government Act 2002. The item complies
with the decision making requirements of section 76(5). Councils must adopt a
schedule of meetings and therefore in relation to section 79 of the Local Government
Act 2002 and council’s policy, this issue is considered to be of low significance.

Recommendations:

1.  That the report, “Fixing the Dates and Times of Council Meetings and
Workshops 2013”, by Council Secretary, Chris Taylor, dated 15 October
2013, be received.

2.  That the council meetings and workshops detailed in this report be
adopted as the meeting calendar for the remainder of 2013.

3.  That a schedule for 2014 council and committee meetings be presented to
council for its consideration once the governance structure has been
established.
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ISSUE: Councillor Remuneration and Expenses

ID: A588379

To: Inaugural Council Meeting, 30 October 2013
From: Malcolm Nicolson, Chief Executive Officer
Date: 14 October 2013

Summary The purpose of this report is to advise councillor; of the' _
remuneration, and expenses and allowances policy, which will apply
for the period from their election date to 30 June 2014. It concludes
with the recommendation that the report be received.

Report Type: [Vl Normal operations - ] Information [] Decision

[] iInfrastructure [] ‘Public service [] ‘Regulatory function%
:Purpose:
M ‘Legislative function : [] :Annual\Long Term Plan : [] :Other

Significance: | [] High [] Moderate M Low

Remuneration:

The Local Government Act 2002 provides for local authorities’ remuneration and
expenses policies to be determined by a government appointed body; the
Remuneration Authority. The Remuneration Authority (the Authority) determines a
“size index” for each council, based on the population served by the council and its
expenditure. This index then sets a base salary for councillors and an amount of
funds that may be used for higher duties (excluding the Chairperson).

For the period from the election to 30 June 2014, the Authority determined a base
salary for the Chairperson of $106,650. A deduction is made from this salary in the
event the Chairperson is provided with a council vehicle with private use rights. For
councillors, the Authority determined a base salary of $52,700. A “pool” of $79,050
was determined for application to councillors performing “higher duties”.

In accordance with Remuneration Authority requirements, the previous council
recommended to the Authority that 40% of the higher duties pool be allocated to the
Deputy Chairperson, bringing that total salary to $73,780 for the period to 30 June
2014. It recommended that the remainder of the pool be divided equally amongst
councillors ($8,281.43 each) for the period to 30 June 2014, i.e. a total salary of
$60,981. The Remuneration Authority approved this proposed allocation in
September 2013.

The allocation is predicated on each councillor being assigned one of the following
roles:

Audit and Risk Chairperson

Environmental Management Committee Chairperson

Regional Transport Committee Chairperson

Policy and Planning Chairperson

River Catchment Portfolio Leader

Harbour Catchment Management (Kaipara and Whangarei)

Economic Development and CCO Portfolio Leader
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The Remuneration Authority has advised it will not issue a further determination until
1 July 2014, unless in the meantime the council seeks to amend any levels of extra
pay previously approved, and/or the council changes its governance structure with
consequential changes to the manner in which it wishes to allocate the higher duties
allowance.

Therefore, if the governance structure decided by the council at this or a subsequent
meeting also results in differences to the way in which it would like to allocate the
higher duties allowances, staff will seek the Authority’s approval. It should be noted
that the Authority’s process for developing and producing an alternative determination
will normally take at least three to four months and may take longer with the
intervention of the summer breaks. The Authority does not need to be advised of a
reduction in the number of positions of additional responsibility, if no changes are
proposed to levels of extra pay for other positions. Any funds saved from such a
reduction do not need to be reallocated.

Councillors who have extra responsibilities will be paid at their base salary rate until
appointed to the positions or roles that include those responsibilities. Hence, their
additional pay will be backdated to the date of their appointment.

Expenses and Allowances Policy

The Remuneration Authority is also responsible for approving councils’ policies for the
reimbursement of expenses and payment of allowances. It completed a
comprehensive review during 2012 into the types and thresholds for expenses and
allowances. As a result, in August 2012 the council reviewed its policy in light of the
Authority’s findings. Resultant changes were approved by the Authority in September
2013 and the finalised policy is attached. The procedure for making claims under this
policy was outlined to councillors at the council workshop on 22 October 2013.

Legal compliance and significance assessment:

The matters outlined in this report are subject to, and in compliance with, the Local
Government Act 2002 and the Local Government Elected Members (2013/14)
(Certain Local Authorities) Determination 2013. Councils are required to comply with
the Remuneration Authority’s determinations so in respect of Section 79 of the Act
and council’s policy, this matter is considered to be of low significance.

Recommendation:

That the report “Councillor Remuneration and Expenses” by Chief Executive
Officer, Malcolm Nicolson, dated 14 October 2013, be received.
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